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GUEST EDITORIAL 


Randolph E. Paul spoke recently on the sub- 

ject “Future of Small Business Taxation” be- 

fore the Employing Printers Association in 

New York City, and it is from this address that 
we take this month’s editorial. 


We hear a great deal these days about 
the difficulties of the litthe man in the big 


world. He is beset with problems and he is 
constantly wrestling with taxes. It is be- 
coming a good old American custom to pay 
lip service to small business and promise 
it the moon. I am afraid it is becoming an 
equally good old American custom to do 
very little to help small business. 


The first step in getting down to the solid 
granite of fact is to find out, if we can, what 
we are talking about. Just what is small 
business? Is a business small or large 
according to the amount of capital invested 
in it, or according to the amount of money 
it earns, or according to the number of 
people it hires? Upon examination, all these 
criteria prove fugitive. A million dollars 
may be a big investment in a hairpin manu- 
facturing business but chicken feed for an 
automobile plant. The corner grocery may 


have two 
factory 200. 


employees and a machine-tool 


Do we measure each separate corporate 
entity without regard to affiliation or owner- 
ship? Is a small subsidiary of the United 
States Steel small business? Is a $100,000 
corporation owned by John D. Rockefeller 
small business? Or do we look beyond cor- 
porate entity and rule out small corporations 
which really enjoy advantages of big busi- 
ness position? The answer depends on 
where you sit and.is not clear wherever 
you sit. 


We do know, however, that small business 
is the backbone of the nation. We do know 
that its health and vigor are the real measure 
of our national prosperity. We do know 
that it is essential to the nation’s future— 
not because it is small and, therefore, nec- 
esscrily lovable—but because it has an indis- 
pensable role to play in our system oi free 
enterprise. Small business is the seedbed of 
future economic growth. 


I have in the past sponsored a tax pro- 
posal which I believe would be particularly 
helpful to small business. It originated in 
the Treasury and was designed to speed up 
the operation of the carry-back provisions 
of the excess-profits tax in order to provide 
the netessary liquid funds to make recon- 
version and other similar post-war expendi- 
tures. There is no question that many of 
the little fellows in business will be in a 
poor cash position when their war contracts 
are cancelled. They will have piled up heavy 
tax liabilities and a large part of their v 
ing capital will be tied up in inventory 
machinery. In many cases reconversio! 
penses will be heavy. A delay of on 
two or three years in the payment of 
carry-back refunds would mean that s 
small firms would have to shut up sho; 
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What Shall We Do 
With the Clifford Case’ 


By ROSWELL MAGILL 


Roswell Magill writes on federal taxes from experience so broad—professor of law 

at Columbia University, Under Secretary of the Treasury, Assistant to the Secre- 

tary of the Treasury and practicing attorney—that he undoubtedly qualifies as 
one of the foremost taxmen in the United States today. 
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By special arrangement we are publishing Roswell Magill’s article concurrently with 
the Columbia Law Review. The article appears in the March issue of that publication. 


AX LAWYERS may not have appre- 

ciated immediately the impact and scope 
of the decision in Helvering v. Clifford * when 
it was handed down in February, 1940. The 
facts of the case made Government success 
probable; and some lawyers may have con- 
cluded that the reasoning of the opinion 
would not be widely applied to situations in 
which the term of the trust was longer, the 
settlor had less control over the trust and 
its income, or the beneficiary was less in- 
timately related to him. There has been a 
flood of litigation, however, and the end is 
not at all in sight.” It appears appropriate, 
therefore, first to analyze the results in the 
decided cases; and, second, to consider what 
should be done about the problem of the 
short-term trust. Should the courts be left 
to determine as best they can whether the 
settlor is still the owner of the income, 
though he does not receive it; or should 
Congress give the courts a better lead than 
can be obtained from the vague generalities 
of Section 22 (a)? 


I. 


The provisions of the present Sections 166 
and 167 of the Code had their origin in sub- 
sections (g) and (h) of Section 219 of the 
Revenue Act of 1924. As originally proposed 
by the Treasury, these subsections provided: 


“(j) Where the grantor of a trust reserves 
a power of revocation which, if exercised, 
would revest in him title to the corpus of 
the trust, then the income of such trust shall 
be included in computing the net income of 
the grantor. 


“(k) Where the income of a trust or a 
part thereof may, in the discretion of any 
person, including the grantor of the trust, be 
distributed to the grantor or be held or 
accumulated for future distribution to him, 
or where the income of a trust or a part 
thereof is or may be applied to the payment 


1309 U. S. 331 (1940), 40-1 ustc {| 9265. 

?For discussions of the problem, see Paven- 
stedt, ‘‘The Broadened Scope of Section 22 (a); 
The Evolution of the Clifford Doctrine,” (1941) 
il Yale L. J. 213; Brunner, ‘‘Taxability of Trust 
Income to the Grantor,’”’ (1943) 21 Taxes 310; 
Cleary, “Trends in Income Taxation of Inter 
Vivos Trusts,” (1940) 18 Taxes 403, 452; Gris- 
Wold, ‘‘A Plan for the Coordination of the In- 
come, Estate and Gift Tax Provisions with 
Respect to Trusts and Other Transfers,’’ (1942) 
% Harv. L. R, 337, 339; Guterman, ‘‘Federal 
Income Tax and Trusts for Support—The Stuart 
Case and Its Aftermath,” (1944) 57 Harv. L. R. 
499; Higgins, ‘‘Recent Developments in the 
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of premiums upon policies of insurance on 
the life of the grantor, whether payable to 
his estate or otherwise, the income of the 
trust or such part thereof shall be included 
in computing the net income of the grantor.” * 


Mr. A. W. Gregg, Special Assistant to the 
Secretary of the Treasury, explained the 
proposed changes in these terms: 


“Paragraph (j) of this section provides 
that where the grantor of a trust reserves 
the right to change the trust in favor of 
himself, the income is taxed to the grantor. 
The creation of a revocable trust constitutes 
nothing but an assignment of the right to 
receive future income. Since such an assign- 
ment does not operate to increase [sic] the 
taxable income of the assignor, the creation 
of a revocable trust should not so operate, 
but the income of such a trust should be 
included in the income of the grantor. The 
draft so provides. 


“Subdivision (k) of this section provides 
that the income of a trust which may be 
distributed to the grantor or which may be 
used for the payment of premiums upon 
policies of insurance on his life shall be in- 
cluded in the gross income of the grantor. 
Trusts have been used to evade taxes by 
means of provisions allowing the distribu- 
tion of the income to the grantor or its use 
for his benefit. The purpose of this sub- 
division of the draft is to stop this evasion.” * 


The proposed amendments were approved 
by the Ways and Means Committee and 
passed by the House with slight verbal 
changes.’ The Committee Report followed 
the Gregg statement, except that the last 
two sentences of the first paragraph were 
omitted.® 


The Senate Finance Committee, however, 
rewrote subsection (g) ((j) in the Treasury 
print) in a significant respect, so that, as 
finally adopted, it read: 


Taxation of Short-Term Irrevocable Trusts,’’ 
(1942) 30 Geo. L, J, 656; James, ‘‘Family Trusts 
and Federal Taxes,’’ (1942) 9 U. of Chi. L. R. 
427. 

3 Confidential Committee Print No. 1 (Decem- 
ber 17, 1923), The Revenue Act of 1924, con- 
taining proposed amendments to the existing 
law suggested by the Secretary of the Treasury. 

4Statement of the Changes Made in the Rev- 
enue Act of 1921 by the Treasury Draft and the 
Reasons Therefor (Mimeographed, published by 
Prentice-Hall, January 5, 1924, p. 14). 

5 See H. R. 6715, 68th Cong., ist Sess. 

6 House Report No, 179, 68th Cong., 1st Sess., 
Dp 2. 
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“(g) Where the grantor of a trust has, 
at any time during the taxable year, either 
alone or in conjunction with any person not 
a beneficiary of the trust, the power to revest 
in himself title to any part of the corpus of 
the trust, then the income of such part of 
the trust for such taxable year shall be in- 
cluded in computing the net income of the 
grantor.” 


The words “not a beneficiary of the trust” 
were added by the Conference Committee. 
The Finance Committee explained its handi- 


work thus: 
oe ok OK 





Under (h), the settlor may be taxed b¢. 
cause he has control of the income, or be. 
cause it is or may be used to discharge on 
of his “obligations’—the premiums on hj 
insurance policies. The discussion in Burne: 
v. Wells* concerns the existence of an obliga. 
tion, not its dollar equivalent, which is easily 
ascertainable. It was an extension of the 
concept of income to regard an insured 
person as under a duty to pay premiums, 
particularly as applied to policies in fayor 
of “one Lindstrom, said to be a kinswoman”, 
or “a valued employee, 












































this peri 







The subdivision who later became his@were gi’ 
of the House bill has been Th h - n , wife”, but it was not anf game for 
rewritten in order that e author gratefully acknowl- unreasonable extension for 


there shall not be taxed 
to the grantor the _ in- 
come of a trust as to 
which the grantor has a 
power of revocation sub- 
ject, however, to a con- 
dition which has not happened.’ 


This bit of legislative history is probably not 
well remembered today, either by courts or 
lawyers. 


Subsection (h) ((k) in the Treasury print) 
was improved but not greatly altered in 
substance, except to exclude from its oper- 
ation trusts to pay life insurance premiums 
on policies payable to organizations, con- 
tributions to which are deductible. 


Original Concept Extended 


These amendments, as subsequently up- 
held and interpreted by the Court, intro- 
duced or sanctioned two extensions of the 
original legal concept of income as com- 
prising the flow of dollars to the taxpayer 
between two points of time. Under (g), the 
settlor might be taxed, though he did not 
in fact enjoy the trust income, because he 
had control of the corpus and therefore of 
its earnings.® He could secure it for himself 
at any time. Note that the Senate thought 
it important in 1924 that the power to revoke 
should be immediately exercisable. More- 
over, in such a case the settlor’s powers 
have a reasonably obvious dollar value; or, 
in any event, there is no uncertainty about 
their possessing a value capable of expres- 
sion in dollars. If he can get back all (or 
some defined part) of the corpus and all of 
the income at will, the income can be re- 
garded as his almost as readily as can the 
value of an unclipped interest coupon in his 
safe deposit box. 


7 Senate Report No. 398, 68th Cong., ist Sess., 
p. 25. 

8 See Corliss v. Bowers, 281 U. S. 376 (1930), 
2 ustc § 525. 
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the premiums out of his 
own funds, and by the 
establishment of the trusts had committed 
himself to the continuance of the policies. 








Finally, if the income of a trust used to 
pay insurance premiums can be made tax- 
able to the settlor because “Insurance for 
dependents is today in the thought of many 
a pressing social duty”,® certainly the in- 
come of a trust used to discharge actual legal 


obligations may be taxed to the settlor. 











The Gregg statement and the Senate Com- 






























mittee report had likened the creation of 2 The 
revocable trust to the assignment of income, phrasec 
a topic not specifically mentioned in theBthe grz 
statute. Mr. Justice Holmes forged the next jiched ; 
link in the chain when, in Lucas v. Earl” anf tory 5 
assignment of salary case, he held the The co 
assignor taxable on the ground that the tion of 
“import and reasonable construction” Off the ber 
Section 213 (a) of the 1918 Act, the prototypell over 4 
of the present Section 22 (a), required theff irresjci 
fruits to be attributed to the tree on which contin 
they grew. This reasoning suggested a new§§ 22 (a 
and more active role for the vague gen- “We 
eralities of the statutory section defining; ;..., 
gross income, but it did not extend the con- Since 
cept of income beyond the idea on which gince | 
Section 219 (g) and Corliss v. Bowers” art 

based—that “income that is subject to ag "Ser 
- ‘ -.B Bill of 
man’s unfettered command and that he Deo 
free to enjoy at his own option may be taxe(§f vides: 
to him as his income”. Earl did possess i con: 
é or ind 

unfettered command over the income he a disp 
earned, in that his continued labors were the consid 
condition precedent to payments to the dh 
9 289 U. S. 670 (1933), 3 ustc § 1108. subjec 





be de 
relatir 
be thi 


What 


10 Burnet v. Wells, supra, note 9. at p, 681. 
11 281 U. S. 111 (1930), 2 ustc J 496. 
12 Supra, note 8, at p. 378. 
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assignee. Again, granted that the assignor’s 
control justifies taxing the income to him, 
there can be no question of the dollar value 
of his powers. 


The final pre-Clifford development was the 
broadening of the scope of Section 166 by 
eliminating the phrase “during the taxable 
year’ in the opening clause of the section: 
“Where at any time [during the taxable 
year] the power to revest in the grantor”, 
etc The trust with a conditional power of 
revocation—at least the trusts, common in 
this period, subject to revocation if notice 
were given in the previous year—is fair 
game for Section 166 treatment. 


British Method 


The taxation of the income of a short-term 
trust to the settlor was the next step, a step 
which the British have taken,“ but which 
Congress failed to take in 1934. Not content 
with Congressional inaction, the Treasury, 
with considerable acumen, took to the Su- 
preme Court a case with facts appealing in 
favor of taxation of the settlor—the settlor 
being the income beneficiary’s husband; him- 
self trustee with discretion as to distribution 
and also remainderman; and the trust hav- 
ing only a five-year term. With two dissents, 
the Court held the settlor taxable on the 
income under Section 22 (a)," not Section 
166.* 


The Court, per Mr. Justice Douglas, 
phrased the major question: “* * * Whether 
the grantor after the trust has been estab- 
lished may still be treated, under this statu- 
tory scheme,.as the owner of the corpus”. 
The conclusion was: “* * * the short dura- 
tion of the trust, the fact that the wife was 
the beneficiary, and the retention of control 
over the corpus by respondent all lead 
irresistibly to the conclusion that respondent 


continued to be the owner for purposes of 
§22 (a)”. 


“We have at best a temporary reallocation 
of income within an intimate family group. 
Since the income remains in the family and 
since the husband retains control over the 


%Senate amendment to Section 166, Revenue 
Bill of 1934, accepted by Conference Committee. 

“Finance Act, 1922, Section 20 (1) (b) pro- 
vides: ‘“‘Any income * * * which by virtue or 
in consequence of any disposition made, directly 
or indirectly, by any person * * * (other than 
a disposition made for valuable and sufficient 
consideration), is payable to or applicable for 
the benefit of any other person for a period 
Which cannot exceed six years; * * * shall, 
subject to the provisions of this section * * * 
be deemed for the purpose of the enactments 
relating to income tax (including super-tax) to 

the income * * * of the person, if living, 
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investment, he has rather complete assur- 
ance that the trust will not effect any sub- 
stantial change in his economic position. 
* * * when the benefits flowing to him in- 
directly through the wife are added to the 
legal rights he retained, the aggregate may 
be said to be a fair equivalent of what he 
previously had. * * * For where the head of 
the household has income in excess of nor- 
mal needs, it may well make but little dif- 
ference to him (except income-taxwise) 
where portions of that income are routed— 
so long as it stays in the family group. In 
those circumstances the all-important factor 
might be retention by him of control over 
the principal. With that control in his hands 
he would keep direct command over all that 
he needed to remain in substantially the 
same financial situation as before. Our point 
here is that no one fact is normally decisive 
but that all considerations and circumstances 
of the kind we have mentioned are relevant 
to the question of ownership and are appro- 
priate foundations for findings on that issue. 
Thus, where, as in this case, the benefits 
directly or indirectly retained blend so im- 
perceptibly with the normal concepts of full 
ownership, we cannot say that the triers of 
fact committed reversible error when they 
found that the husband was the owner of 
the corpus for the purposes of § 22 (a). To 
hold otherwise would be to treat the wife as 
a complete stranger; to let mere formalism 
obscure the normal consequences of family 
solidarity; and to force concepts of owner- 
ship to be fashioned out of legal niceties 
which may have little or no significance in 
such household arrangements.” 


Justice Douglas’s Conclusion 


Mr. Justice Douglas then concluded that 
the fact that the Congress failed in 1934 to 


adopt a Treasury recommendation that 
specific provision be made for the income 
of short-term trusts did not subtract from 
Section 22 (a). “The failure of Congress to 
adopt any such rule of thumb for that type 
of trust must be taken to do no more than 
to leave to the triers of fact the initial 


by whom the disposition was made * * *.”’ 

18 Helvering v. Clifford, 309 U. S. 331, 60 Sup. 
Ct. 554 (1940), 40-1 ustc { 9265; see Pavenstedt, 
“‘The Broadened Scope of Section 22 (a),’’ (1941) 
51 Yale L. J. 213; Ray, ‘‘The Income Tax on 
Short Term and Revocable Trusts,’’ (1940) 53 
Harv, L, Rev. 1322. 

16 See Helvering v. Wood, 309 U. S. 344, 60 
Sup. Ct. 551 (1940), 40-1 ustc { 9266, holding 
such trusts not taxable under Section 166. Cf. 
Hormel v. Helvering, 312 U. S. 552, 61 Sup. Ct. 
719 (1941), 41-1 ustc { 9322, and Helvering v. 
Richter, 312 U. S. 561, 61 Sup, Ct. 723 (1941), 
41-1 ustc { 9323. 
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determination of whether or not on the facts 
of each case the grantor remains the owner 
for purposes of Section 22 (a).”™ 


Clifford Decision Three-Legged 


Since the Clifford decision rests on three 
grounds: short term, beneficiary a dependent 
and member of the immediate family, and 
broad powers in the settlor; and since Sec- 
tion 22 (a) gives no specific guidance, lower 
courts have not found it easy to enclose 
the exact limits of the doctrine. Each of the 
three factors probably played a part in the 
original decision. There is danger in attempt- 
ing to dissect them out in lower court deci- 
sions, and in weighing and evaluating them 
separately. Nevertheless, Mr. Justice Douglas 
has set that task for the lower courts and 
ourselves by giving his decision three legs 
to stand on, legs which will not have the 
same relative lengths in succeeding cases. 
Does the subsequent case then stand as 
firmly as Clifford, or does it fall? Opinions 
will often differ. To paraphrase Professor 
E. H. Warren of Harvard Law School, we 
are trying to blaze a trail through a bog 
of doubt. 


1. The settlor is not so likely to be tax- 
able under Section 22 (a)* on the income of 
an irrevocable trust if he has no reversionary 
interest, or only a remote possibility of 
reverter. 


This proposition ought to follow, it seems, 
from the statutory history and terms of Sec- 
tion 166. In Jones v. Norris,” the beneficiaries 
were the settlor’s children; he reserved “full 
power of control and management over the 
trust estate, the same as if he were desig- 
nated as the trustee’; but the terms of the 
trusts were 20 years, and on their termina- 
tion the corpora and accumulations were to 
go to the beneficiaries or their issue. 


% Sec. 22 


(a) gives no specific help in deter- 


mining who is the taxpayer. It merely defines, 
in broad general terms, what is income. 
‘8 By this phraseology, my intention is to ex- 
clude cases falling within Section 166 or 167. 
9122 F. (2d) 6 (C. C. A. 10th, 1941), 41-2 ustc 
{ 9636, cited with approval in Armstrong v. Com- 
missioner, 143 F. (2d) 703 (C. C. A. 10th, 1944), 
44-2 ustc’ J 9409—twelve-year term and no re- 
version, 
2125 F. 
ustc {| 9257. 
21 Betts v. Commissioner, 123 F, (2d) 534 (C. 
C. A. 7th, 1941), 41-2 ustc { 9767—power to re- 
voke after deaths of mother, wife, sister and 
brother; Commissioner v. Branch, 114 F. (2d) 
985 (C. C. A. Ist, 1940), 40-2 ustc { 9727— re- 
version on wife’s death, but subject to her 
revocation; Commissioner v. Katz, 139 F. (2d) 
107 (C. C. A. 7th, 1943), 43-2 ustc {| 9640—lives 
of grantor, wife and children plus 21 years; 
Suhr v. Commissioner, 126 F, (2d) 283 (C. C. A. 
6th, 1942), 42-1 ustc J 9321—settlor’s life, remote 
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“* * * Our own appraisal of the facts lead 
irresistibly to the conclusion that the granto; 
retained neither the power to revoke, revey 
or revert either the corpus or the income 
Absent these essential elements there can 
no substantial incidents or attributes , 
ownership, sufficient to vest in the granto 
any of the economic benefits of the trus: 


2. The 
taxable « 
taxable, 

































































essential to taxation under either Sectiogm S¢VeT 
22 (a) or Sections 166 and 167 of the Rey.gnon-taxé 
enue Act of 1934.” tage 
Similarly, in Commissioner v. Armour,” the allies 
income of a trust set up by a mother forfl nissionc 
her daughter was held not taxable to the long aft 
mother, since the term was the daughter's of two t 
life and the mother three years after the extende: 
creation of the trust had given up any rever-Bto sever 
sion. The mother was trustee, but the midst c 
daughter was married and had her ownffarose. ” 
home. The Court said: member 
“We agree with the expressed consensus ff POWETS 
of opinion, therefore, that while not always§ She did 
decisive in itself, the term of the trust is ofthat sh 
great weight and frequently determinative.” J S4Y'"8- 
ok 
. settlor 
Remote Reversionary Interest tion 22 
The same conclusion has been reacheiff 10 to | 
where the possible reversionary interest was With b 
very remote.” The Branch case contains this period 
frequently quoted sentence: ale 
“Where the grantor has stripped himseli 
of all command over the income for an in-§ Lhis r 
definite period, and in all probability, under§™ the s 
the terms of the trust instrument, will never In C 
regain beneficial ownership of the corpus, sioner 7 
there seems to be no statutory basis forff Seconc 
treating the income as that of the grantorf{ its vie 
under Section 22 (a) merely because he has} terms 
made himself trustee with broad power inf 2 155 
that capacity to manage the trust estate.” fPuste § ‘ 
a = 231499 
possibility of reverter; Joseph Weil, 3 T. C. 579 Be 
(1944), CCH Dec. 13,842; Lura H. Morgan, 2 % 19> 
T. C. 510 (1943), CCH Dec. 13,398. Cf. the fol Buse « 
lowing cases where the settlor’s taxability was 2 go, 
largely based upon the existence of a reversion: (24) ¢ 
Reuter v. Commissioner, 118 F. (2d) 698 (C019 y 





C. A. 5th, 1941), 41-1 ustc { 9320; Price v, Com- 


F, (2d 
missioner, 132 F. (2d) 95 (C. C. A. 6th, 1942), 


























—0 y 
42-2 ustc 9775; Commissioner v. Wilson, 1259 17 c 
F. (2d) 307 (C. C. A. 7th, 1942), 42-1 ustc { 9244: 98 years - 
Cox v. Commissioner, 110 F. (2d) 934 (C. C, ABB 639 (¢ 
10th, 1940), 40-1 ustc § 9364, cert. den. 311 U. 5. years. 
667 (1940). In two recent cases, however, the® ic C. 
Tax Court has held the settlor taxable although § com», 
he had only a remote possibility of revertel§ oq jo. 
(Hall, 4 T. C. —, No. 60 (1944), CCH Dec. 14,297), & missic 
or no reversionary interest at all (Cushman, +§ 4.5 , 
: ae ed —, No, 61 (1944), CCH Dec. 14,295). Comm 

Cf. Hopkins v. Commissioner, — F. (2d) —§ 1942) 
(C. C. A. 6th, 1944), 44-2 ustc { 9445—no I § sioner 
version, but C. C. A. remanded for the Tax§ 4.; ,, 
Court to find whether S had retained such com § —<ot+ 
plete control as to make the income his. No. ¢ 
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2. The settlor has sometimes been held 
taxable on the trust income, sometimes not 
taxable, where the term of the trust was 
longer than five years. 


onas Decision Significant 


Several cases in which the settlor was held 
non-taxable on trust income, the term of 
the trust being long, were discussed or cited 
under the previous point. Perhaps the most 
significant decision for our purposes is Com- 
missioner v. Jonas,” decided in this Circuit not 
long after the Clifford case. There the term 
of two trusts for the settlor’s sons had been 
extended from the original two years first 
to seven years and then to ten years, in the 
midst of which latter term the litigation 
arose. The trustees were not the settlor nor 
members of her family, and she retained no 
powers of management or control, though 
she did retain the reversion. The Court held 
that she was not taxable on the income, 
saying: 


“* * * We are not inclined to hold the 
settlor as owner of the corpus within Sec- 
tion 22 (a), and the income of the trust is 
not to be taxed to her where she has parted 
with both title and control for as long a 
period as ten years and where she at no time 


was under any obligation to support the 
beneficiaries. * * *” 


This reasoning is clearly sound in the light 
of the statutory history. 


In Commissioner v. Barbour * and Commis- 
sioner v. Elias,* two other cases in which the 
Second Circuit Court of Appeals expressed 
its views a year after the Clifford case, the 
terms of the trusts were just over six years, 


2122 F. 
ustc § 9628. 
7122 F.. (28) 165 €. Cc. A. ond, 
ustc J 9620, cert. den. 314 U.S. 691. 

“122 F.. (2a) 171 €C. C,..A;: 2nd, 
ustc § 9630, cert. den. 314 U. S. 692. 

*See Commissioner v. Berolzheimer, 116 F. 
(2d) 628 (C. C. A. 2d, 1940), 41-1 ustc {| 9156— 
9-10 years or less; Cory v. Commissioner, 126 
F, (2d) 689 (C, C, A. 3rd, 1942), 42-1 ustc J 9344 
—10 years; Commissioner v. Ward, 119 F. (2d) 
207 (C. C. A. 3rd, 1941), 41-1 ustc {[ 9362—10 
years; cf. Commissioner v. O’Keeffe, 118 F, (2d) 
wc. ¢ A. Ist, 1941), 41-1 ustc { 9369—15 
years; Price v. Commissioner, 132 F. (2d) 95 
(C.C, A. 6th, 1942), 42-2 ustc  9775—17 years; 
Commissioner v. Buck, 120 F. (2d) 775 (C. C. A. 
*d, 1941), 41-2 ustc ] 9520—lives; Brown v, Com- 
missioner, 131 F. (2d) 640 (C. C. A. 3rd, 1942), 
42-2 ustc { 9761—settlor’s life; Wéilliamson v. 
Commissioner, 132 F.. Gap 4829 C. C,. A... 7th, 
1942) 43-1 ustc {| 9205—lives; Cox v. Commis- 
sioner, 110 F. (2d) 934 (C. C. A. 10th, 1940), 
40-1 ustc {| 9364, cert. den. 311 U. S. 667 (1940) 
—settlor’s life; Banfield’s Estate, 4 T. C. —, 
No. 6 (1944), CCH Dec, 14,135—settlor’s life; 
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(2d) 169 (C. C, A, 2nd, 1941), 41-2 


1941), 41-2 


1941), 41-2 


and there was a reversion to the settlor. 
The settlor was held taxable on the income. 
In the former, the Court said: 


“* * * the income of trusts which are not 
substantially longer than the one in Helver- 
ing v. Clifford are to be taxed against the 
grantor if he retains the reversion and the 
income of the property originally in his 
hands remains ‘within an intimate family 
group’.” 

On the other hand, there are so many 
deviations from a five or six-year norm, that 
we can feel no confidence in it. Thus, in 
several cases involving trusts of longer 
terms, the settlor was held taxable notwith- 
standing, usually on the grounds that he 
reserved extensive powers of control, and 
that the beneficiaries were members of his 
immediate family.” For reasons to be de- 
veloped below, these decisions are not satis- 
factory in the absence of specific statutory 
authority. Section 22 (a) surely does not 
make the settlor the owner of the income of 
a long-term trust; and Sections 166 and 167 
describe clearly enough the particular cases 
in which the settlor’s control of the income, 
or the use of trust income to discharge his 
obligations, makes the settlor taxable thereon. 


The Achelis Case 


The settlor has been held not taxable on 
the income in the case of two trusts with 
shorter terms than five years, the bene- 
ficiaries being charitable or educational in- 
stitutions.” A fortiori, the fact that the bene- 
ficiary was such an institution has protected 
the settlor in the case of a five-year trust ” 
and a ten-year trust.* In the Achelis case, 
the Second Circuit Court of Appeals in a 


White v. Higgins, 116 F, (2d) 312 (C. C. A. Ist, 
1940), 41-1 ustc { 9136—settlor’s life; Jacobs v. 
Commissioner, 129 F. (2d) 99 (C. C. A. 5th, 
1942), 42-2 ustc { 9561—settlor’s life; Verne Mar- 
shall, 1 T. C. 442 (1943), CCH Dec. 12,928— 
settlor’s life; Frederick B. Rentschler, 1 T, C. 
814 (1943), CCH Dec. 13,053—beneficiary’s life; 
Charles F. Roeser, 2 T. C. 298 (1943), CCH Dec. 
13,324—lives; Louis Stockstrom, 4 T. C. —, No. 
2 (1944), CCH Dec. 14,119—lives. 

2 Commissioner v. Chamberlain, 121 F. (2d) 
765 (C. C. A, 2nd, 1941), 41-2 ustc {| 9611; Com- 
missioner v. Bok, 132 F. (2d) 365 (C, C. A. 
3rd, 1942), 42-2 ustc { 9809—in this case, some 
beneficiaries were individuals to whom the set- 
tlor owed no duty of support. Cf. U. 8S. v. 
Anderson, 132 F. (2d) 98 (C. C. A, 6th, 1942), 
42-2 ustc {| 9786, cert. den. 318 U. S. 790 (1943), 
to the contrary, apparently because of the re- 
served powers over the corpus, 

2% Helvering v. Achelis, 112 F. (2d) 929 (C. 
C. A. 2nd, 1940), 40-2 ustc { 9542—extended for 
an additional two years. 

28 Pierce v. U. 8., 51 F. Supp. 
Minn., 1942), aff’d. 137 F, (2d) 
Sth, 1943), 43-2 ustc J 9558. 


126 (D. C. 
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per curiam opinion made the striking state- 
ment: “* * * the court did not suggest [in 
the Clifford case] that the settlor of a trust 
could not so completely sever himself from 
the income of property, for a period—even a 
short period—as to make it no longer his”. 


These cases (and Commissioner v. Buck,” 
next to be considered) indicate that the term 
of the trust may be outweighed, as a deter- 
mining factor, by either of the two other 
Clifford factors—the control retained by the 
settlor, and the relationship of the bene- 
ficiary to the settlor. In the Buck case, the 
term of the trust was for lives, with no re- 
version to the grantor unless the beneficiary 
predeceased him, but the settlor, though not 
trustee, had extensive powers, notably to 
alter distributive shares; and the beneficiaries 
were his wife, children and their descendants. 
Buck was held taxable on the income. Judge 
Frank thus expressed his views on this 
point: 


“* * * the control factor is sufficiently 
present when the trust is of short duration, 
as in the Clifford case (because the grantor 
will soon reacquire complete dominion), 
even if there are no express reservations of 
control; while if the trust is of long dura- 
tion, then the donor is to be regarded as 
the ‘owner’, if he expressly reserved, as here, 
a very substantial measure of control of the 
disposition of the income.” 


Attractive Proposal 


The most attractive proposal for dealing 
with this problem of the term of the trust 
appears in Central National Bank of Cleve- 
land v. Commissioner,” involving a seven-year 
trust, terminable at the end of three and one- 
half years, if S lived. After discussing vari- 
ous cases, the Court said: 


“In view of this apparent extension of the 
Clifford doctrine, the thought necessarily 
suggests itself that if this was its intended 
scope, how simple it would have been for 
the Supreme Court to have definitely an- 
nounced that all short term family trusts left 
ownership of income for tax purposes in the 
trustor without consideration of reserved 
control—and then what a world of finely 


2120 F. (2d) 775 (C. C. A. 2nd, 1941), 41-2 
ustc { 9520. 





9141 F. (2d) 352 (C. C, A. 6th, 1944), 44-1 
ustc § 9202. 
31422 F. (2d) 171 (C. C, A. 2nd, 1941), 41-2 


ustc { 9630, cert. den. 314 U. S. 692 (1941). 

2 Mr. Pavenstedt suggests that if the settlor 
retains control for a long term, a fortiori he 
should be taxed on the income, since he has 
more control than if the term were short. 
Supra, note 2, pp. 224-5, 
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Could Congress perform the same task 
and do it better? That is a question to } 
considered in the second part of this article 
























3. The existence of powers in the settlo 
is a major factor in these cases, particularly 
in the case of longer-term trusts, but is not 
conclusive. 



































Judge Hand on the Elias Case 


The best-reasoned statement of the rela. 
tion of the settlor’s control to the term 
of the trust is that by Judge Learned Hand 
in Helvering v. Elias.* Judge Hand observes 
first that the three factors of the Clifford 
case are complementary; that the Supreme 
Court did not have the “revolutionary pur- 
pose” of holding that the income of an 
equitable life estate created by a father for 
his son should be taxable to the father as 
long as he lived. He then concludes that 
the shorter the term, the more complete 
is the settlor’s real power of management 
and control, whatever the legal reservations. 
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“* * * it is only when the term is longer 






























than six or seven years * * * that the settlors§ », M 
legal reservation of control becomes vital, settlor 
certainly if the settlor and the trustee are § various 
not strangers.” * power 
We are left with the questions: what is “con-§ securit 
trol” for this purpose; and should it be vital § “ss 134 
under the law? ustc 
a. Trustee—In Commissioner v. Berol:- 3 
heimer,® and in Williamson v. Commissioner, § « 9778. 
the settlor was respectively sole trustee and * 44 
trustee with his wife and his attorney. TheB * 139 
trusts in the former case had a term of nine "Wen 
or ten years (though they might terminate § sre | 
with the earlier deaths of the settlor or bene-§ “ See 
ficiary); the trust in the latter case ran for al 
the beneficiaries’ lives. The beneficiaries of J (¢ ¢ 
the various trusts were the wife and children § sioner 
of the settlor. In each case he was held tax- J 41-2 + 
able on the income. In the former case, the a 
Court regarded the Board’s contrary deci § josepj 
sion on the issue of “ownership” as not con-§  Rece 
clusive; in the latter, the Court felt bound § treate 
to accept the Board’s determination that the on: 
settlor was taxable.* not be 
Benja 
33116 F. (2d) 628 (C. C. A. 2nd, 1940), 411 8 ccH 
ustc {] 9156. 482, ¢ 
3132 F. (2d) 489 (C. C. A. 7th, 1942), 431 White 
ustc {| 9205. 14,105 
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instru 
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% This confusion flows from Mr. Justice Doug- 
las’s remark that Congress had left ‘‘to the 
triers of fact the initial determination of whether 
or not on the facts of each case the grantor 
remains the owner for purposes of Section 2 
(a).”” 309 U.S. at p. 338. 
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On the other hand, in Commissioner v. 
Branch,* the settlor, though one of three 
trustees, with powers to exercise investment 
powers alone, was held not taxable on the 


Bincome of a trust for his wife for her life. 
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he Court noted, among other things: 


“x * * there seems to be no statutory basis 
for treating the income as that of the grantor 
under Section 22 (a) merely because he has 
made himself trustee with broad power in 
that capacity to manage the trust estate.” 


Estate of William Childs 


Likewise, in Estate of William Childs,” 
although the settlor was one of three trus- 
tees, he was held not taxable on the income 
of a trust for his wife. Similarly, in Com- 
missioner v. Katz," a long-term trust for chil- 
dren, of which the settlor was trustee; and 
in Commissioner v. O’Keeffe,” a long-term 
trust for wife and children, of which the 
settlor and his three brothers were co- 
trustees, the Court did not regard the ele- 
ment of control as sufficient to tip the scale 
in favor of taxability of the income to the 
settlor.” 


b. Managerial Powers.—Cases in which the 
settlor was not a trustee but has reserved 
various managerial powers, notably the 
power to direct the purchase and sale of 
securities or to vote stock, seem to be more 


%*114 F. (2d) 985 (C. C. A, Ist, 1940), 40-2 
ustc 9727; accord, Carleton H. Palmer, 40 
B. T. A. 1002 (1940), CCH Dec. 10,906, aff'd. 
15 F. (2d) 368 (C. C, A. 2nd, 1940), 40-2 ustc 
§ 9778. 

744 B. T. A. 1191 (1941), CCH Dec. 12,030. 
#139 F. (2d) 107 (C. C. A. 7th, 1943), 43-2 
ustc § 9640. 
9118 F, 
ustc J 9369. 
“See also Commissioner v. Armour, 125 F. 
(2d) 467 (C. C. A. 7th, 1942), 42-1 ustc { 9257; 
Commissioner v., Armstrong, 143 F. (2d) 703 
(C. C, A. 10th, 1944), 44-2 ustc J 9409; Commis- 
sioner v, Chamberlain, 121 F. (2d) 765 (1940), 
41-2 ustc | 9611 (co-trustee); Lura H. Morgan, 
2s, c. 50 (1943), CCH Dec. 13,398; David 
Small, 3 T. C. 1142 (1944), CCH Dec. 14,041; 
Joseph Weil, 3 T. C. 579 (1944), CCH Dec. 13,842. 
Recently the Tax Court has in several cases 
treated the settlor-trustee’s powers as insuffi- 
cient to establish ‘‘control’’, on the ground that 
such powers are fiduciary in character and can- 
Not be used for the settlor’s benefit. Estate of 
Benjamin Lowenstein, 3 T, C. 1133, 1141 (1944), 
CCH Dec. 14,040; W. C. Cartinhour, 3 T. C. 
482, 489 (1944), CCH Dec, 13,811; George F 
Whiteley, 3 T. C. 1265, 1272 (1944), CCH Dec. 
14,105. Cf. White v. Higgins, 116 F. (2d) 312 
(C. C, A. 1st, 1941): ‘‘His powers as trustee, in 
conjunction with other provisions of the trust 
Instrument, may give him a dominion over the 
pg substantially equivalent to ‘full owner- 
s fi 

=132 F. (2d) 98 (C. C. A. 6th, 1942), 42-2 
Ustc | 9786, cert, den. 318 U. S. 790 (1943). 
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(2d) 639 (C, C. A. 1st, 1941), 41-1 


common than cases in which the settlor was 
trustee. In result, the decisions seem to be 
fairly equally divided on the significance of 
this sort of reservation. In U. S. v. Ander- 
son,* a short term trust for the Baptist 
Church, the Sixth Circuit Court of Appeals 
thought that because of the reservation of 
powers of this kind, the trustee held title 
exclusively for the benefit of the settlor, and 
said “The settlor in the instant case sus- 
tained no diminution in the value of his 
estate by reason of the alleged trust’. 
Hence, he was held taxable on the income. 
Williamson v. Commissioner,” referred to 
above, also stressed the settlor’s powers to 
remove trustees, to vote stock and to direct 
investments.* 


Contrary Decisions 


There are a number of well-reasoned deci- 
sions to the contrary. In Armstrong v. 
Commissioner,“ a recent case involving a 
twelve-year trust for minors with the settlor 
trustee, the Court concluded: 


“It is our conclusion that petitioner di- 
vested himself of all economic benefit or in- 
terest in the trust estate or in the income 
therefrom, and that he was not in any sense 
the owner of the trust estate. To hold other- 
wise would be to say that a father cannot by 
deed of trust, no matter how absolute, give 


# Cited supra, note 34. 

43 See also Bush v. Commissioner, 123 F. (2d) 
242 (C. C, A. 8th, 1941), 41-2 ustc f 9756; Com- 
missioner v. Buck, 120 F. (2d) 775 (C. C. A. 
2nd, 1941), 41-2 ustc {§ 9520; Commissioner v- 
Cushman, 4 T. C. —, No. 61 (1944), CCH Dec. 
14,295; Lorenz Iversen, 3 T. C. 756 (1944), CCH 
Dec. 13,909; Commissioner v. Lamont, 127 F. 
(2d) 875 (C. C, A. 2nd, 1942), 42-1 ustc 7 9442; 
Verne Marshall, 1 T. C. 442 (1943), CCH Dec. 
12,928; McKnight v. Commissioner, 123 F, (2d) 
240 (C. C. A. 8th, 1941), 41-2 ustc 9755; Price 
v. Commissioner, 132 F. (2d) 95 (C, C. A. 6th, 
1942), 42-2 ustc f 9775; Frederick B. Rentschler, 
1 T. C. 814 (1943), CCH Dec. 13,053; Commis- 
sioner v. Woolley, 122 F. (2d) 167 (C, C. A. 
2nd, 1941), 41-2 ustc { 9629, cert. den. 314 U. S. 
693 (1941), The most significant case in this 
respect is Central National Bank of Cleveland 
v. Commissioner, 141 F. (2d) 352 (C. C. A. 6th, 
1944), 44-1 ustc {| 9202, where the court, holding 
the settlor liable upon his income from one of 
two trusts, distinguished the second trust as 
follows: ‘‘* * * The situation in respect to it 
differs in that there was a reservation by the 
grantor of power to direct the investment and 
reinvestment of trust funds. We hold that the 
income thereof is taxable to the donor or his 
estate. If the difference between the two classes 
of trusts seems not too vital, our response must 
be that in the application of a doctrine which 
takes into consideration not one circumstance 
but many, it is inevitable that there should re- 
sult some hair-line decisions.’’ 

#143 F. (2d) 703 (C. C. A. 10th, 1944), 44-2 
ustc {| 9409. 
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property to a child if he himself is the 
trustee and retains absolute control and 
management for the benefit of the estate.” 


In Commissioner v. Betts,’ the Court dis- 
counted the settlor’s investment powers, be- 
cause he had experience in the security 
business and might therefore have thought 
his judgment valuable. Likewise, in Com- 
missioner v. Branch;* the Court did not re- 
gard extensive managerial powers as very 
significant in the case of a long-term trust. 
To the same effect are such cases as Central 
National Bank of Cleveland v. Commissioner,“ 
Jones v. Norris;* U.S. v. Pterce*® and Suhr 
v. Commissioner.” 


c. Powers Over Income—More serious 
difficulties for the settlor are created by the 
reservation of powers to redistribute income 
among or to change beneficiaries. 


In Cox v. Commissioner’ the Court first 
held the settlor taxable under Section 166. 
It concluded that he was also taxable under 
Section 22 (a). 


Each trust instrument made provision for 
the distribution of income, at the discretion 
of the donor, to himself and his family 
group. He was not restricted to the amounts 
stipulated. As to any beneficiary he could 
withhold payment of income in whole or in 
part, and he could pay more for support, 
comfort, or education. Each gave to the 
donor, as trustee, the power to make all deci- 
sions involving matters of discretion, to dis- 
tribute or accumulate income, to charge 
expense either to income or corpus, to pay 
corpus to himself for his support or comfort, 
to freely invest corpus and accumulated in- 
come with complete exculpation for losses 
sustained from such investments. * * *” 


The Court observed that the trust was thus 
merely an instrument for the distribution of 
income at the discretion of the settlor within 
the family group. Downie v. Commissioner” 
is a similar case with a like result; First 
National Bank of Chicago v. Commissioner,™ 
is a case of a three-year trust, the settlor 
retaining broad powers, in which he was 





#123 F, (2d) 534 (C. C. A. 7th, 1941), 41-2 
ustc {| 9767, 

46114 F. (2d) 985 (C. C. A. Ist, 1940), 40-2 
ustc § 9727, 

47141 F. (2d) 352 (C. C. A. 6th, 1944), 44-1 
ustc § 9202. 

48122 F. (2d) 6 (C. C. A. 10th, 1941), 41-2 
ustc {] 9636, 

49137 F. (2d) 428 (C. C. A. 8th, 1943), 43-2 
ustc {| 9558. 

126 F. (2d) 283 (C. C. A. 6th, 1942), 42-1 
ustc {| 9321. See also John Stuart, 2 T. C. 1103 


(1943), CCH Dec. 13,616; Commissioner v. Dona- 
hue, 128 F. (2d) 739 (C, C. A. 2nd, 1942), 42-2 
ustc J 9554; W. C. Cartinhour, 3 T. C. 482 (1944), 
CCH Dec. 13,811. 
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outside the family, relies largely on th he would 
settlor’s powers to change beneficiaries anj is the sz 
their portions in holding the settlor taxable ea 

ie ‘Bterminin} 
The Court said: “We think that a settlo adequ 
who is a person of means and who can cop. our” ] 
trol the spending of a fund which she has fond owe 
set up, in every respect except spending j tee’s sen 
for herself, is sufficiently the ‘owner’ of the _ aks 
fund to make its income taxable to her unde or 
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Commissioner v. Buck® previously dis-gis dimin 
cussed, is to the same effect. dollars 1 

pay the 

. e sion in § 

Trusts in Which Grantor Had —that it 
Reserved Powers as the « 
22 (a)— 

Although Congress enacted no specific income 
provisions to cover short-term trusts, and jncome 
hence could be regarded as having left the § pe taxe: 
problem to be dealt with under the general stock, t 
provisions of the Code,” it did attempt tof trustee 
deal with trusts in which the grantor had posing 
reserved powers. Moreover, the legislative with re 
history of Section 219 (g) and its successors ff In part 
shows that the subject was thoughtfully, such ar 
not casually, dealt with. The original Con-§ absence 
gressional conclusion seems to have been 
that the grantor should be taxed on trust ewes 
income flowing to others only if his powers 
enable him immediately to obtain some part§ The 
of the corpus of the trust. (There is omitted § benefic 
at this point consideration of Section 167 orf the sat 
its predecessor 219 (h).) Such powers have § did no 
a definite money value. If the settlor is taxed f 166, an 
on the income, he has it in his power tof gpecific 
obtain funds with which to pay the tax. that tl 

Congress did not say that the settlor is to§ [| ae 
be taxed on the income of a trust if he sfio. 4. 
trustee, or if he has power to instruct the ing in 
trustee on investments, or if he has power él, CC 
to vote trust stock. If one tests the deci- pee 
sions by the ordinary canons of statutory J ing to 
construction, the courts are extending the fj there | 
meaning of the revenue laws beyond the ap- as 
parent Congressional intention when the § proaq 

————_ & althou 

51110 F, (24) 934 (C. C. A. 10th, 1940). 401 fh of the 
usTc § 9364, to the 

83133 F. (2d) 899 (C. C. A, 6th, 1943), 43-1 “B 
ustc § 9299. ( 4 

83110 F. (2d) 448 (C. C. A. 7th, 1940), 404 Ay 
ustc {| 9311. . a V. 

131 F. (2d) 640 (C. C. A. 3rd, 1942), 4228 * Fi 
ustc { 9761, cert. den. 318 U, S. 767 (1943). sioner, 

55 Commissioner v. Buck, 120 F. (2d) 775 (CB 40-1 us 
C. A. 2nd, 1941), 41-2 ustc § 9520. oU. 

% See Mr. Justice Douglas, in Helvering \ ff ¢th 1 
Clifford, 309 U. S. 331, 337 (1940), 40-1 ust’ Bz99 (1 
9265. Mr. Justice Roberts (with whom Mr. § 1 F. 
Justice McReynolds concurred) differed sharply © 962, 
on this point, 309 U.S. at 340. missio 
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settior is taxed on trust income in such 
cases. Had the settlor been the sole trustee, 
he would have had these powers and more. 
Is the satisfaction a man obtains from de- 
termining the investment policy of a fund 
an adequate basis for taxing him on its in- 
come? No one has thought so, when the 
fund was set up by others, although the trus- 
tee’s sense of power may be quite as great 
in such a case. Is the settlor’s ability to pay 
an income tax maintained or is it diminished 
by the creation of such a trust? Clearly it 
is diminished; the settlor no longer has the 
dollars to deposit in his own account and 
pay the tax. On close analysis, the deci- 
sion in such a case as the Williamson case™ 
—that in fact the settlor should be regarded 
as the owner of the income under Section 
22(a)—is a reasonable application of an 
income tax law, only on the basis that trust 
income that is kept within the family should 
be taxed to the settlor. The power to vote 
stock, to supervise investments, or to act as 
trustee is not an adequate basis for im- 
posing a tax on the holder of the power 
with respect to income he does not receive. 
In particular, there is no adequate basis for 
such an imposition of the income tax in the 
absence of specific statutory authority. 


Power to Shift Income 


The case of power to shift income among 
beneficiaries or to change beneficiaries has 
the same statutory background. Congress 
did not cover this type of trust in Section 
166, and it did exercise its legislative powers 
specifically in similar situations. Granted 
that the possession of these powers gives 


7132 F. (2d) 489 (C. C. A. 7th, 1942), 43-1 
ustc § 9205. See also Judge Arundell, dissent- 
ing, in Lewis A. Cushman, Jr., 4 T. C. —, No. 
61, CCH Dec. 14,295: ‘** * * the nonmaterial 
satisfactions that may grow out of the handling 
of family trust are not sufficient to warrant tax- 
ing to the grantor the income of that trust, but 
there must be a gain, a profit, an economic 
benefit.’’. The majority of the Court, however, 
held the settlor taxable on the ground of the 
broad powers which he possessed as trustee, 
although the trust was to continue for the lives 
of the beneficiaries and there was no reversion 
to the settlor. 


% Brown v. Commissioner, 131 F. (2d) 640 
(C, C. A. 3rd, 1942), 42-2 ustc {| 9761, cert. den. 
318 U. S. 767 (1943). 


® First National Bank of Chicago v. Commis- 
sioner, 110 F. (2d) 448 (C. C. A. 7th, 1940), 
4-1 ustc J 9311. 

©"U. S. v. Anderson, 132 F. (2d) 98 (C. C. A. 
6th, 1942), 42-2 ustc { 9786, cert. den. 318 U. S. 
790 (1943). See also Commissioner v. Barbour, 
122 F. (2d) 165 (C. C. A, 2nd, 1941), 41-2 ustc 
‘9620, cert. den. 314 U. S. 691 (1941); Com- 
missioner v, Lamont, 127 F. (2d) 875 (C. C. A. 
2nd, 1942), 42-1 ustc J 9442. 
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the settlor an important form of control, 
Congress apparently did not think them 
great enough to justify taxing the settlor 
on the income. Obviously he cannot by the 
use of his powers obtain the money to pay 
the tax; nor can he get the property back. 


On this analysis, the control element is a 
specious but unsound reason for taxing the 
settlor on the income of a trust which he 
has created. 


4. The relationship of the beneficiaries to, 
and their dependence upon, the settlor is an 
important, but not a controlling, factor. 


“Intimate Family Group” 


The lower court decisions perhaps give 
least significance to the factor of the “in- 
timate family group”. Thus, the income of a 
trust for a retired servant and an elderly 
friend, not living with the settlor so far as 
shown, was held taxable to the settlor, on 
the ground of her control, since she could 
add or substitute beneficiaries. Similarly, 
the income of a trust for the widow of the 
settlor’s brother, and his brothers and sis- 
ters, was held taxable to the settlor, because 
the trust was short-term, and the settlor 
reserved extensive powers.” In the Anderson 
case,” the income of a short-term trust for 
the Baptist Church was held taxable to the 
settlor on similar grounds. 


On the other hand, the income of trusts 
for minor children,” for a wife,” and for a 
mother and wife ® has been held not taxable 
to the settlor, because of their comparatively 
long term and lack of reversion to the 
settlor. Thus, the term of the trust, the re- 


6 Armstrong v. Commissioner, 143 F. (2d) 703 
(C, C. A. 10th, 1944), 44-2 ustc 9409; George 
F. Booth, 3 T. C. 605 (1944), CCH Dec. 13,863; 
W. C. Cartinhour, 3 T. C. 482 (1944), CCH Dec. 
13,811; Commissioner v, Katz, 139 F. (2d) 107 
(C. C. A. 7th, 1943), 43-2 ustc {| 9640; Lillian 
M. Newman, 1 T. C. 921 (1943), CCH Dec. 13,102; 
David Small, 3 T. C. 1142 (1944), CCH Dec. 
14,041; J. O. Whiteley, 3 T. C. 1265 (1944), CCH 
Dec. 14,105; to the same effect, Jones v. Norris, 
122 F.. (24) 6 C. GC. A. 10th, 1941), 41-2 ustc 
{| 9636—children, possibly adults; Contra Price 
v. Commissioner, 132 F, (2d) 95 (C. C. A. 6th, 
1942), 42-2 ustc { 9775. 

8 Commissioner v. Branch, 114 F. (2d) 985 
(C. C. A, Ist, 1940), 40-2 ustc 9727; cf. Cory 
v. Commissioner, 126 F. (2d) 689 (C. C. A. 3rd, 
1942), 42-1 ustc § 9344, cert. den. 317 U, S. 642 
(1942). See also Herbert T. Cherry, 3 T. C. 
1171 (1944), CCH Dec, 14,055—wife and chil- 
dren; Joseph Weil, 3 T. C. 579 (1944), CCH 
Dec. 13,842—same; Phipps v. Commissioner, 137 
E. (24) 14..C..C..A. 2nd, 1943), 43-2 ustc f] 9513 
—same; Commissioner v. Suhr, 126 F. (2d) 283 
(C. C. A. 6th, 1942), 42-1 ustc {| 9321—wife and 
remote relatives. 

63 Commissioner v. Betts, 123 F. (2d) 534 (C. 
C. A. 7th, 1941), 41-2 ustc { 9767. 
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version to the settlor, and the settlor’s 
powers appear to be more important factors, 
for or against taxation of the income to the 
settlor, than the fact that the beneficiaries 
are, or are not, living in his household. 


The “intimate family group” should cut a 
figure, it seems, only when the settlor has 
arranged that trust income shall discharge 
his obligation to support the beneficiary. In 
such a case, the settlor reaps a real pecuniary 
benefit, and may properly be taxed on the 
theory of Section 167. In other cases, the 
reasoning of the Court in Central National 
Bank of Cleveland v. Commissioner,* holding 
the settlor non-taxable, is entirely sound: 


“* * * His children were not members of 
his household but adults with their own 
domestic establishments. The trust income 
served no purpose in relieving the trustor 
of obligation to support, or as a substitute 
for customarily current bounties. If we also 
may indulge in speculation, and consider 
realities, in all likelihood, trust income raised 
the standard of living for the Wilson chil- 
dren, and to the extent they felt themselves 
richer, to that extent the grantor was the 
poorer. The emancipation of a trustor’s chil- 
dren, and his release from obligation to sup- 
port them after they have arrived at full age, 
is a circumstance relied upon even in the 
Second Circuit to repel an inference of re- 
served ownership. * * *” 


II. 


The fact that the Clifford decision has 
been the foundation stone for a host of 
cases in the lower courts is not necessarily 
a good ground for criticising it. Mr. Paven- 
stedt, for example, urged that the “vague- 
ness and elasticity” of the decision constituted 
“its greatest element of strength”; and hence 
that future decisions of the Court should not 
attempt to set precise limits to it.” He was 
thinking in terms of forestalling settlors and 
lawyers who might be able to avoid the con- 
sequences of the decision, if they were 
accurately informed of its scope. For 
similar reasons, the mass of sometimes con- 
flicting decisions does not _ necessarily 
demonstrate that legislation is required. The 
field of short-term trusts may be one which 
can be better dealt with by the separate deci- 
sions of courts in particular cases, than by 
a specific statute. Moreover, it may be that 

“141 F, 
ustc § 9202. 

% Pavenstedt, ‘‘The Broadened Scope of Sec- 
tion 22 (a); The Evolution of the Clifford Doc- 
trine,’’ (1941) 51 Yale L. J. 213, 219. 


% See the following statement by the Tax 
Court in Estate of O. M. Banfield, 4 T. C. —, 
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the crea 
the law before Congress is ready to under. plane 
take their actual adoption. In my judgment vious 
the time has come to set at rest by statute pene” 
some of the problems of the Clifford case the aun’ 
Income can be defined more exactly and wd adul' 
more equitably than the Clifford case and its of taxat 
successors have done. The risk of tax avoid- premise 
ance in this area is not very serious any settlors 
more; and any disadvantage of that charac. trusts S 
ter is outweighed by the serious unfairness § <ocial. 
of some of the decisions with their roots inf hat lin 
the Clifford case. should 
case pr 
Suggested Solution in that 

A statutory solution might consist of sey- My | 
eral parts, somewhat as follows: come t 

1. If the income of the trust is in fact based 
used to discharge the settlor’s pecuniary ob- mined 
ligations, the settlor shall be taxable on the obtain: 
income so used. a pers 

2. If the settlor retains the power to add obligat 
or subtract beneficiaries, he shall be tax- taxabli 
able on the income subject to such power. poate 

3. The income of trusts having a term off .ceiy: 
five years or less (after which the corpus is sie tw 
to revert to the settlor) shall be taxed to the ligatio 
settlor. 

4. The fact that the settlor, or an indi- The 
vidual or institution of his choice is trustee, '° the 
shall not render the settlor taxable upon the § #™! 
trust income. That | 

5. The fact that the settlor retains the '°'™ 
power to direct trust investments or to vote deed, 
corporate stock held by the trustee shall not J ‘° We 
render him taxable on the trust income. ori 

Each of these propositions requires sepa- ng 
rate examination and amplification. cially 

1. The first proposition is little, if any, ex- provi 
tension of the present Section 167. Section 
167(c) already embodies the idea that a settlor “C 
should not be taxed on the income of a trust wih 
which could be distributed to one the settlor Jy. 
is obligated to support, but which in fact is § inclu 
not so used.” If the trust income is so used, § yield 
the settlor should be taxable. — 
No, 6 (1944), CCH Dec. 14,135, regarding the 39 ( 
new Section 167 (c): ‘‘Although designed as an § Gifts 
amendment to section 167, there can be little 70 
doubt that the result called for is equally re 3 usI 
quired under any other provision of the income “e 
tax title, including section 22 (a).”’ , T. 
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On the other hand, the settlor should not 
be taxable if the trust income is distributed 
to an adult beneficiary to whom the settlor 
owes no legal obligation of support. The 
testing case is, perhaps, the trust set up by 
4 well-to-do nephew for his aged aunt, who 
‘s to enjoy the income during her life.” Pre- 
viously the nephew has supported her. Thus, 
the creation of the trust may result in a 
diminution of the income tax the settlor has 
previously paid; and the nephew may feel 
a moral or sentimental obligation to support 
the aunt. Or the trust may be set up for 
an adult daughter. In either case, the line 
of taxation will be drawn to conform to the 
premise adopted. If the premise be that 
settlors shall be taxable on the income of 
trusts set up to discharge their recognized 
social, not merely their legal, obligations, 
that line would be difficult to draw; and 
should that premise be adopted, the Clifford 
case probably needs no statutory alteration 
in that direction. 


My premise is rather that, since our in- 
come tax must be paid in dollars, and is 
based upon an income necessarily deter- 
mined in dollars, the satisfactions which one 
obtains from good works or from benefiting 
a person of one’s choice to whom no legal 
obligation exists, should not be included in 
taxable income.® Hence, if a settlor does 
not actually receive the trust income, he 
should only be taxed thereon when he is 
receiving dollar value by the actual use of 
the income to discharge his pecuniary ob- 
ligations. 


The sanction accorded by Section 167(c) 
to the accumulation of income in a trust for 
a minor child is relevant in this connection. 
That subsection certainly encourages the trust 
form of savings account for the child. In- 
deed, it is probably more beneficial in fact 
to wealthy fathers than to others, since the 
former are in a better position to make use 
of trusts. The encouragement the subsec- 
tion gives to accumulations may well be so- 
cially desirable. But the main basis for the 
provision was my just-stated premise: that, 


* Cf. the cases cited in notes 58 and 59, supra. 

% The rental value of the home the taxpayer 
owns and occupies and the annual value of the 
use of his automobile and radio are not yet 
included in taxable income, though they surely 
Yield satisfactions. Cf. Marsh, ‘‘The Taxation 
of Imputed Income,” 58 Pol. Sci. Q. 514 (1943). 


j ® Estate of Sanford v. Commissioner, 308 U. S. 
39 (1939), 39-2 ustc 9745; Wales, ‘‘ ‘Indian’ 
Gifts,’’ (1939) 34 Ill. L. R. 119. 

” Porter v. Commissioner, 288 U. S. 436 (1933), 
3 ustc ff 1065. 

Judge Black, dissenting, in Joel EH. Hall, 
4T. C. —, No. 60, CCH Dec. 14,297, said: “‘I 
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in general, an individual should be taxed on 
the income he receives, and not on what he 
does not and cannot receive. The subsection 
was adopted in large part because of con- 
cern for settlor-fathers who were being sub- 
jected to tax upon income which they did 
not and could not receive, their total income 
taxes sometimes exceeding their actual money 
incomes. In these days of continuing very 
high tax rates, there is practical necessity 
for returning to fundamental concepts of in- 
come. It is grossly unfair to impose a 75 
per cent tax payable in dollars upon intan- 
gible satisfactions yielding love and affec- 
tion, but no more, to the taxpayer. 


2. If the settlor retains the power to add 
or subtract beneficiaries, he has not yet 
made a completed gift™ and he has a very 
real control over the income. True, he may 
not be entitled to regain the corpus or the 
income for himself; and he can therefore 
make the argument just advanced—that he 
receives no money income with which to pay 
the tax. If the trust is set up after the adop- 
tion of the statute, however, he knows what 
will happen to him and provides accordingly. 
There are a number of arguments for the 
provision. It is akin to the present Section 
166. The retained control over the income 
may be nearly as valuable to the settlor as a 
full-blown power of revocation. By this 
form of trust, he certainly retains a potent 
hold on the income and on the beneficiaries. 
If he does not value the power to change 
beneficiaries, he can eliminate the tax upon 
himself by fixing them specifically. Finally, 
the adoption of the distinction suggested 
here would conform to the inclusion of such 
trusts in the gross estate;” and their exclu- 
sion from gift taxation at the time of their 
creation. 


Settlor’s Power—No Money Value 


The fact that the settlor, whether as trus- 
tee or as an individual, has the power in his 
discretion to determine the amount of in- 
come to be paid to a beneficiary in a particu- 
lar year should not make him taxable on the 


income. Here the situation is like that 
do not think the power of a trustee to deter- 
mine whether income or principal of a trust 
shall be distributed to a beneficiary or withheld 
from him in a given year, so long as there is 
no power to deprive such beneficiary of his 
ultimate share on final distribution, gives the 
trustee any such economic interest in the prop- 
erty of the trust as to make the income taxable 
to him under section 22 (a).’’ The majority of 
the Court, however, held the settlor taxable 
on the income of a trust with a 15-year term 
for the benefit of his four daughters (three of 
whom were minors), on the primary basis of his 
powers over the corpus and the income, although 
he had only a remote possibility of reverter. 
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covered by Section 167(c); the fact that the 
settlor has a discretionary power over the 
trust income does not make him taxable 
thereon unless it is in fact used to discharge 
his obligation of support. He possesses a 
power, but it has no money value to him. 
Moreover, the power frequently has socially 
desirable uses: to enable the accumulation of 
an estate for the beneficiary, and at the same 
time to make it possible to care for con- 
tingencies that cannot be exactly foreseen. 


3. A trust to endure only for a short term 
of years is a close relative of an ordinary 
revocable trust. If there were no ban on 
revocable trusts, short-term trusts would fre- 
quently, probably usually, take that form. 
Since the 1934 amendment to Section 166, 
there is even closer similarity between a 
short-term trust and some of the trusts which 
fall within the present section. If the con- 
trol which the settlor has over the income 
and corpus in a Section 166 case falls within 
the definition of income, the control of the 
settlor of the short-term trust should also. 
Both are justifiable exceptions to the general 
rule that one should be taxed only upon in- 
come which one receives, or which is used 
to discharge one’s debts. Moreover, the 
settlor should be taxable on the income of a 
short-term trust, no matter who the bene- 
ficiary may be, for the basis of taxation is 
the fact of control, not the discharge of an 
obligation. 


At present, there is no certainty what term 
makes a short-term trust. Obviously, any 
number of years which may be chosen for 
statutory purposes will be arbitrary. The 
contra-arguments will point to the advan- 
tages not only of uncertainty as a deterrent 
to the creation of tax-avoiding trusts, but of 
weighing this feature with others in deter- 
mining who is to be taxed on the trust in- 
come. There are several possible answers. 
Certainty in this field of law is greatly to be 
desired. So long as several factors of un- 
certain, as well as unequal, values can be 
thrown into the judicial scales, the results 
are wholly unpredictable. Tax avoidance or 
evasion in this area is no longer a serious 
threat; the Congressional concern should 
now be for the harassed taxpayer. 


Finally, can the taxation of this income to 
one who does not receive it be justified on 
any other basis than (1) his power over the 
corpus or income or (2) its use to discharge 
his pecuniary obligations? If not, then our 
proposed statutory provisions adequately 
protect the Treasury as well as the citizen. 
What is a short term for this purpose? 
Five years was the term in the Clifford case, 
so I have used that period. The British use 
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six years.” A greater number of years make 
the settlor’s control too remote to justify 
treating him as owner of the income. 
























4,5. The reasons for the conclusion tha 
the settlor should not be taxable on the truy 
income merely because he is trustee, or ha; 
power to vote stock constituting corpus, or 
may direct investments, appear in what has 
been said on the first two points. These 
powers give the settlor an enjoyable form oj 
control over the trust, but they have no 
dollar value to him. Nor do these powers 
give him such a control over income or cor. 
pus as to make him truly the owner. He 
cannot affect or determine the income the 
beneficiary is to receive. Of course, he does 
not receive the income himself, nor is it used 
to discharge his obligations. Altogether, it 
seems that the Treasury can well afford to 
allow the settlor these mild satisfactions. It 
need hardly compel him as a matter of policy 
to utilize a corporate trustee. To be sure, 
there may be unfaithful trustees, who rely 
upon the relationship of the beneficiary to 
protect them. If these situations become 
prevalent, the statute may need changing. 
For the present, it need not go beyond the 
policy of Section 167(c), the gift tax and the 
estate tax statutes. Finally, provisions of 
the sort outlined would do much to dispel 
the present fog in this area. 
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Conclusion 


My suggested amendments do not depart 
very far from the general. course of the 
lower court decisions following the Clifford 
case. The fundamental difference is in the 
philosophy on which they are based: (1) 
that the method of taxation of the income of 
trusts, whether to the trustee, the beneficiary 
or the settlor, should be prescribed by the 
Congress, not by the courts; (2) that in de- 
fining income the Congress and the courts 
should be chary in going very far beyond 
the flow of dollars a man receives or con- 
trols or has directed to be applied in dis- 
charge of his dollar obligations. A doctrine 
of imputed income will carry us well beyond 
this concept, and, in a time of high tax rates, 
its application becomes intolerable. The 
next few years are as good a time as any 
for the Congress to redefine income in such 
a way that the courts need not longer follow 
the ignis fatuus of Section 22(a) in their 
search for light and leading in the trust field. 
[The End] 


7 See the statutory provision quoted in note 
14, supra, 
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sn Answer to Professor Griswold’s Proposal 


Can Tax Appeals Be Centralized? 


By ROBERT N. MILLER 


Mr. Miller was a 1906 graduate of the Harvard Law School. 


He held the 


office of U. S. Solicitor of Internal Revenue in 1919 and 1920. For more than 
twenty years he has practiced law in Washington, D. C., as senior partner 


in the firm of Miller & Chevalier. 


He is a member of the Council of the 


Taxation Section, American Bar Association. 


RECENT law review article’? by Erwin 
‘\. Griswold, of the Harvard Law School 
faculty, advocates taking away federal ap- 
pellate tax jurisdiction from the eleven 
circuit courts of appeals, and having such 
appeals heard, instead, by a new tax court 
of appeals, probably of nine newly-appointed 
members, in order that “final authority may 
be centralized in one tribunal’’,—constitut- 
ing a kind of junior Supreme Court in fed- 
eral taxation matters. 


He suggests that the new court have its 
“headquarters in Washington, or perhaps 
New York or elsewhere’, and adopt “the 
plan now followed by the Tax Court” of 
sending judges out to hold hearings in a 
number of cities; also that the President 
should use care to appoint men “who will 
see tax problems in their setting in the gen- 
eral economic and political and social pic- 
ture.” He suggests that in deference to 
tradition and to probable public demand 
the Supreme Court be given power to re- 
view by certiorari. Court of Claims deci- 
sions, under this plan, would be appealable 
to the new court. 


The major reason advanced by Mr. Gris- 
wold is that as to many tax questions which 
reach the Supreme Court, the period of un- 
certainty is intolerably long. That is true. 
The real question is whether his proposal 
affords a sound remedy. To test it, we must 
first bear in mind that his plan directly 
affects only one of five stages in the present 
process of settling a question finally decided 
by the Supreme Court: 


l. From the passage of the taxing act 
(or from the taxable year in which the liti- 
gated tax accrued) to the issuance by the 
Commissioner of a deficiency letter or an 
assessment. 

157 Harv. L. Rev, 1153 (1944); summarized 


in the March issue of TAXES—The Tax Maga- 
zine. 
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2. From such issuance until the trial court 
—a District Court or the Tax Court—enters 
judgment and an appeal has been filed in a 
circuit court of appeals. 


3. From such filing until that circuit court 
of appeals decides the question (usually less 
than ten months). 


4. From such decision to the granting of 
a writ by the Supreme Court, either in that 
case or another. 


5. From such granting to the Supreme 
Court decision (usually five months and al- 
most always less than nine months). 


Mr. Griswold’s plan would save substan- 
tial time only in stage four, and then only 
in some of the cases. It leaves the longest 
delays—those in stages one and two—almost 
untouched. He gives instances in which 
certain tax questions were held in a period 
of uncertainty in this fourth stage—between 
the circuit court of appeals and the Supreme 
Court — because, although the Supreme 
Court finally consented to consider the ques- 
tion involved, it delayed doing so until the 
same question had been raised in more than 
the one circuit and a conflict of opinion had 
developed between circuits. Thus, the de- 
layed questions Mr. Griswold cites all belong 
to the small class of slow-developing con- 
flicts. He points out that if the circuit 
courts of appeals were replaced by a single 
court, there could be no conflicts, and hence 
no slow-developing ones. 


From reading the article one would get 
the impression that most of the tax ques- 
tions dealt with by our appellate system are 
subjected to long delays in that system. The 
fact is, as outlined below, that something 
like 96 per cent of the questions litigated in 
the circuit courts of appeals are finally dis- 
posed of without serious delay, escaping 
such delay either because no conflict de- 
velops and the circuit court of appeals view 
on the question thus becomes final, or be- 
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cause the question goes promptly to the 
Supreme Court on the ground that it is im- 
portant. Mr. Griswold’s attention is so 
firmly fixed on eliminating delays in the 
slow-conflict cases that he is willing to take 
the risk of completely upsetting a system 
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conflicts are very often of great importance 
and that, whatever the origin of the over. 
all delays, they constitute a serious hand. 
cap, both to the Government and to th 
interested taxpayer. We should be grate. 
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tax questions. 


The article computes, with 
various tax questions as to which conflict 


developed, an “elapsed 
time” which runs together, 
without identification, (1) 
the usually long delay- 
period during which the 
Treasury comes to the 
point of issuing a defi- 
ciency letter or other de- 
mand, (2) the period while 
the case is in a trial- 
court stage (District Court 
or Tax Court), and (3) 
the appellate stage. The 
whole delay thus com- 
puted he appears to ascribe 
to the possibility of con- 
flicts; he appears to con- 
sider that a cure for the 
over-all delay in all stages 
can be had by eliminating 
conflicts. 

The reader of the article 
will naturally ask himself 
these questions, among 
others: 

Do slow-developing con- 
flict cases represent a large 
or a small proportion of 
the tax questions disposed 
of by our appellate system? 

Is the conflict-develop- 
ing period usually long or 
short; is it usually less 
or more than a year, for 
instance? 

Could the proposed group 
of new judges deal with 
the whole mass of tax ap- 
peals as well as they 
are now dealt with? 


Of the “elapsed time’, 
passes (1) before the Treasury completes 
its determination, (2) during the trial court 
stage, and (3) after the question reaches a 


circuit court of appeals? 


It is the purpose of this article to furnish 
condensed answers to these questions. 


Let it be clear that this writer fully 
recognizes that the special tax questions 
which become involved in slow-developing 
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deals well with all the other 
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respect to 





The United States is now di- 
vided into ten circuits, in each 
of which there sits a United 
States Circuit Court of Appeals 
of general appellate jurisdiction; 
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there is also a Court of Appeals 
for the District of Columbia. A 
party who is aggrieved by a deci- 
sion of a district court or of the 
Tax Court of the United States 
may take the case to one of the 
circuit courts of appeals, whose 
decision is final between the 
parties unless reversed by the 
Supreme Court. An aggrieved 
party may petition the Supreme 
Court to review the case, but pe- 
titions are denied (1) unless the 
Supreme Court finds that two or 
more of the courts have had the 
same question and have differed 
about it, or (2) unless the Su- 
preme Court decides that the 
point is one of sufficient impor- 
tance to deserve 
Sometimes when the Supreme 
Court has not reviewed a deci- 
sion of a circuit court of appeals, 
another circuit court of appeals, 
after a long interval, renders a 
conflicting decision, 
thereupon reviewed by the Su- 
preme Court because of that 
conflict—an instance of a “slow- 
developing conflict”. 
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conflicts, we find that 173 circuit courts of 
appeals cases were so mentioned.’ These 
figures indicate that about 91 per cent of 
the decisions by the circuit court of appeals 
are not involved in any conflict. 


Further, if we study the remaining cases 
—the 9 per cent which represent those in- 
volved in conflicts—, we find that most of 
them involved promptly-developing con-. 
flicts; a good deal less than half of these 
conflicts were slow-developing ones. It 
seems fair to conclude that about 4 per 
cent of the total of the 1894 circuit courts 
of appeals decisions which were counted be- 
came involved in slow-developing conflicts. 
This is because the study showed that as 
to about 54 per cent of cases involved in 
conflicts, the conflicts took less than a year 
to develop (interval between first decision 
and first conflicting decision on the point), 
and as to about 69 per cent, the conflict- 
developing interval was less than two years.* 
The estimate in the first part of this article 
that 96 per cent of the 1894 cases decided 
by the circuit courts of appeals in the 
five-year period were decided without undue 
delay was thus derived. 


The foregoing figures show clearly that 
the judges of the circuit courts of appeals 
have developed to a remarkable degree the 
ability to deal finally with tax questions. 
The small percentage of conflict cases is an 
indication that the present circuit courts en- 
joy a marked degree of public confidence. 


Should the Exceptional Questions 
Govern? 


The problem of dealing with those ex- 
ceptional questions which become involved 
in slow-developing conflicts is certainly worth 
solving, but it would be better not to solve 
it at all than to do so by a method which 
upsets the handling of the great mass of 
the tax questions now disposed of without 
undue delay. Certainly a businessman whose 
affairs were being handled with 90 per cent 
efficiency would be very slow in displacing 
a large group of his most responsible em- 


*Obviously, there is a time-slip at each end 
of the period which prevents the Supreme Court 
cases So counted from precisely corresponding to 
the counted opinions of the circuit courts of 
appeals cases for the same period, but since the 
period studied is as long as five years, the fig- 
ures can be safely used for purposes of rough 
comparison. 

*The number of groups of conflicting questions 
Was 56. They were resolved by the Supreme 
Court in 85 opinions. The median conflict-de- 
veloping interval shown over the total five-year 
Period was found to be 11 months and 15 days; 
the average was just under 2 years. 
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ployees in the hope of coming a little nearer 
perfection. So, also, the American people 
should go slow in replacing the well-estab- 
lished circuit courts of appeals in favor of 
a new group of judges still to be selected,— 
particularly since all nine judges would be 
selected by the same person at the same 
time in an atmosphere from which politics 
cannot quite be excluded. 


Why Not Try the Plan? 


What would be lost by trying out the 
plan? Proponents of the plan ask why it 
should not be tried out. Doing so would 
appear to involve the following results: 


(a) Adjustability to post-war peak loads. 
We know that in wartime the Treasury is 
short of auditors and is unusually slow in 
making even the first determinations in the 
larger income and excess profits tax cases. 
War taxes, also, are at higher rates, so that 
taxpayers have more at stake. For these 
and other reasons, the taxes imposed dur- 
ing World War I did not reach a peak of 
controversy until about four years after the 
Armistice. We know by experience that the 
present appellate system was elastic enough 
to absorb all the work which came to it. 
All we can say as to the proposed new 
court is that it might or might not be ade- 
quate. Any court set up like the new one 
for the purpose of having its decisions accepted 
as final cannot be expanded by adding 
judges, because it must hear cases en banc; 
if only some of the judges hear and decide 
a close question, no one can know what the 
views of the other judges will be when the 
same question or a closely related question 
comes to be argued before them in connec- 
tion with the facts of a different case. This 
uncertainty would be even greater as to 
the questions regarding which there will be 
divergencies of view among the judges who 
heard the cause. To increase the number of 
judges would only increase the doubt as to 
the finality of decisions. 


(b) Decentralization. Since so large a pro- 
portion of the appealed cases are now being 
finally determined, few litigants have to 
travel outside of their own circuits, and the 
great mass of tax appeals is being disposed 
of in those parts of the country to which the 
issues relate, by judges who live there, know 
conditions and people there, and who are 
well-known to the lawyers and other citizens 
there. A centralized court of nine men in- 
volves the loss of most of these advantages. 
Traveling judges are no substitute for res- 
ident judges, and the new court could hard- 
lv travel much and at the same time carry 
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its terrific burden. If the Supreme Court, 
staying at home close to its books, secre- 
taries and clerks, and exercising a sacrificial 
degree of diligence, can barely deal with 
about 310 cases a year, a traveling court 
could not decide anywhere near that many. 


(c) Specialization. The cases are now de- 
cided by judges whose daily task keeps 
them in the full current of the nation’s 
problems. Just as Congress enacts its tax 
laws in the atmosphere of other contem- 
poraneous legislation, so the circuit judges, 
dealing from day to day with a variety of 
federal laws, are kept in touch with the 
whole complex picture. Even if the new 
tax judges were picked entirely from the 
list of presently-serving judges in the cir- 
cuit courts, district courts or the Tax Court, 
they would soon miss the constant freshen- 
ing which circuit judges now enjoy because 
of the wide scope of the circuit judge’s 
duties. Up-to-date contact with the whole 
mass of current litigation is particularly 
needed in construing statutes imposing non- 
revenue taxes, the purpose of which is regu- 
lation or subsidy. Taxes are no longer 
mere fiscal controversies. 


Would You Establish a Junior 
Congress? 


The ideal tax system involves specialists 
below, but judges of general outlook on ap- 
peal, whose current duties keep them con- 
tinuously in touch with the whole mass of 
modern legislation as it develops and 
changes. We have that now; for us to pro- 
vide for. nothing but specialists both above 
and below would be a poor way of achieving 
a proper interpretation of the expressed will 
of a Congress which includes few members 
who are specialists. We would not think of 
establishing a “Junior Congress” to spe- 
cialize in taxing acts to the exclusion of 
everything else, because taxing acts so 
drafted would be out of joint with all the 
rest of the current governmental problems 
and policies. For the same reason it would 
be unwise to give final say to a specialized 
appellate tax court. 


Lack of close judicial contact with the 
process of construing the whole range of 
current enactments of Congress—represent- 
ing the reaction of the public to changing 
conditions—would be especially serious if 
an appointee took office with definite views 
as to what policy Congress ought to have 
pursued in taxation matters. 


The claimed analogy to the existing Court 
of Customs and Patent Appeals is not sound. 
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of our citizens; patent questions have largely — a 
to do with the testimony of experts, anj och 
the chief problems presented in customs — wa 
cases are questions of valuing imports and poate a 
questions of their classification under spe. serene 
cial categories listed in the law. Such ques. si i 
tions are not bound up with the general lay. oo 
as almost all tax cases are. The history of se a 
the Commerce Court, referred to below, ot . < 
shows the fallacy of any generalization M yh 
based on the narrow activities of the Court - 
of Customs and Patent Appeals. _ 
One way of testing this proposal abou 2 
taxation is to see how the same principle en 
would work in other fields of federal ac. lothed 
tivity. There appears to be no sounder rea- me d 
son for segregating tax appeals than there “a s 
is for segregating appeals regarding various elee 
other kinds of federal legislation. For in. Pura. + 
stance, highly inconvenient and injurious de- oo. i 
lays occur in construing federal anti-trust § ; wnat 
laws and federal laws about labor and about Seite 
the regulation of the issuance of securities. Count 3 
The confusion as to their meaning is long- ‘1913 
continued and is disastrous to all parties. the wal 
Arguments could be made for having one Court : 
or more junior Supreme Courts in those cutie 
special fields. But in these fields, as in 
taxation, such centralized courts would not Most 
give to citizens the degree of protection B not be 
from centralized government which they § system 
now enjoy. or as good a system as we now 
have for dealing with the general run of § What 
the cases. There is even less justification 
for having a centralized tax court of appeals, § (a) 
because taxation involves taking property §f Hlustra 
away from citizens—generally a far more (1) be 
severe form of governmental action than ficiency 
mere regulation. stage, | 
the pr 
Could the New Judges a 
Do a Better Job? coutro 
(d) Personnel. This group of judges who 1940 a 
now give final answers in all except a few been . 
of the tax appeals were appointed in their § "" fc 
several circuits at various times over a long § P#¥¢T 
period of years, and in most cases the of lim 
people of each circuit took considerable in- (1944) 
terest in the question as to who should numb« 
and who should not be appointed, and had "turn 
actual influence. Something like 38 per YS 9 
cent of the judges now sitting were ap-§ °°" 
pointed more than twelve years ago. Just deficic 
as it would be unfortunate if nine vacancies § ‘ater 
on the Supreme Court should occur at the ff "esult 
same time, so the simultaneous designation tom 
of judges here involves a serious risk. Even Act,” 
if the appointing power resisted the temp-§ ‘An 
tation to pay political debts, or the tempta yg 
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tion to reorganize the attitude of the 
country’s courts toward taxes by the simple 
expedient of selecting men whose views 
were sympathetic, the task of avoiding the 
pressure of applicants and of making these 
appointments well would be difficult indeed. 
Experience shows, also, that appointments 
to nation-wide courts and boards are usually 
made through political channels, and that 
when poor appointments are made, the pub- 
lic does not find out until a year or two 
later. 


(e) Public confidence. In 1910, on the 
recommendation of President Taft, the 
Commerce Court was established, to be 
clothed with original jurisdiction as to spe- 
cialized classes of cases. The judges were 
all to be designated from the list of exist- 
ing circuit judges of the United States, to 
sit in the Commerce Court for periods of 
five years, the term of designation of one 
of such judges expiring each year. Not- 
withstanding all these precautions, the 


Court did not succeed and was abolished in 


1913. Mr. Aitchison, a writer familiar with 
the subject, reports that abolition of the 
Court was occasioned by a loss of public 
confidence.® 


Most of the “elapsed time’ problems can 
not be solved by any change in the appellate 
system. 


What is the Nature of the Delays? 


(a) Delays before the appellate stage. To 
illustrate the nature of the delays which occur 
(1) before the Treasury first issues a de- 
ficiency letter and (2) delays in the trial-court 
stage, consider that most of the language in 
the present excess profits tax law was en- 
acted in 1940. Few of the questions arising 
under it have as yet come to any stage of 
controversy, and a considerable number of 
1940 and 1941 tax deficiencies have not yet 
been audited by the Government; the situa- 
tion forces both the Government and tax- 
payers to make use of waivers of the statute 
of limitations. As of the end of last June 
(1944), the Commissioner reported that the 
number of income and excess profits tax 
returns for 1940 still on hand in field offices 
was 31,914, and the number of 1941 returns 
soon hand was 133,338. If most of these 
deficiency letters should be issued in the 
latter part of the present year (1945), the 
resulting controversies that reach the Tax 


* Aitchison, ‘‘Evolution of Interstate Commerce 
Act," 5 Geo. Wash. L. Rev, 289, 339. 
‘Annual Report of the Commissioner of In- 


ternal Revenue for fiscal year ended June 30, 
1944, p. 24, 
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Court could hardly get to the appellate stage 
until some time in 1947, if then. This makes 
six or seven years’ delay, as a kind of 
minimum. 


These long administrative delays have so 
far resisted efforts to correct them. They 
are due in part to the immense complexity 
of our business and social economy, to the 
complexity of our tax laws in substance 
and in phrasing, to a failure in maintaining 
a successful career-man principle in tax 
administration, especially as to key men, 
and, in wartime, to the difficult problem of 
developing well-qualified auditors and agents. 
Delays so caused have nothing to do with 
the appellate system; changing it would not 
shorten them. Yet they are included in the 
“elapsed time” on the basis of which Mr. 
Griswold urges his plan to reorganize the 
appellate system. In one of the cases he 
mentions,’ eleven years elapsed before the 
question first reached the appellate stage. 
He included the eleven years in the “elapsed 
time” of which he complains. 


Is the Appellate System Always 
Responsible? 


So, also, if an act of Congress involves a 
potential question, but the question is first 
raised only after many years, there will, of 
course, be that many years of delay in its 
getting to any court at all, let alone an 
appellate court. Quite often the Government 
at first construes a tax provision in a way 
which arouses no controversy, then much 
later reverses its settled practice, so that 
the question for the first time moves on 
toward litigation. Such cases are likely to 
show a very long “elapsed time” having no 
possible relation to the appellate system. 


Whatever the causes, these delays while 
questions are in the purely administrative 
stage—before they even get into any trial 
court—are the ones that are not only longest 
in the case of questions that ultimately go 
to the Supreme Court, but are longest as 
to the every-day questions that are settled 
finally in the Bureau, in the trial courts or 
in the circuit courts of appeals. 


(b) In the appellate stage. As previously 
shown, that part of the “elapsed time” which 
comes in the appellate stage is not unduly 
long (even in conflict cases), except in the 
relatively unusual instances where conflict 
is slow in developing. The ordinary period 
which elapses in a circuit court of appeals 


™ Moline Properties, Inc, v. Commissioner, 319 
U. S. 436 (1943), 43-1 ustc f 9464. 
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from the filing of an appeal there to a de- 
cision ® there is less than one year; if a con- 
flict develops with a decision of another 
circuit, it develops within twelve months in 


more than half of the cases. The average 
time which cases take in the Supreme Court 
is less than five months for. the tax cases. 


How Does the Government Often 
Prolong the Conflict? 


In the exceptional cases where there is 
a long interval between one decision and 
a later decision which conflicts with it—the 
ones Mr. Griswold has picked out for em- 
phasis—, the length of this interval is often 
due to the fact that the Government, having 
lost the first case and perhaps other similar 
cases in other circuits, has nevertheless car- 
ried on the fight indefinitely and has at 
length succeeded in talking one circuit into 
a conflict. That is, the Government, having 
a choice between stabilizing the question or 
seeking to keep it uncertain by further liti- 
gation, has eften decided against early finality.° 


There is no space here for extended cita- 
tions showing this well-recognized govern- 
mental tendency. One example will have to 
serve. After a long history of Congressional 
exemption and court decisions which had 
been treated as exempting interest on bonds 
issued by various bridge and tunnel author- 
ities, the Government in 1941 issued an 
official release (Treasury Press Service No. 
24-3) to the effect that it was starting test 
cases by which it hoped to establish by court 
action that the Federal Government has the 
constitutional right to tax the interest re- 
ceived from state bonds. After four years 
of litigation, the test cases ended adversely 
to the Government when the Supreme Court 
in the early part of 1945 denied certiorari 
to review two decisions of the Circuit Court 
of Appeals for the Second Circuit holding 
that the bond interest involved was not tax- 
able, Commissioner v. Shamberg’s Estate, 144 
F. (2d) 998, and Commissioner v. White's 
Estate, 144 F. (2d) 1019, certiorari denied, 
January 2, 1945. This was not a “double- 
sided” question which a taxpayer might have 
reopened if the Government had not. 





8 See, as to all cases, as distinguished from 
tax cases, in the year 1941, the Hearings before 
the Subcommittee of the Committee on Appro- 
priations, House of Representatives, 77th Con- 
gress, ist Session, on the Department of Justice 
Appropriation Bill for 1942, at pages 74 and 75, 
and 2nd Session, on the Department of Justice 
Appropriation Bill for 1943, at page 57. 

® See Professor Griswold’s footnote 6, referring 
to six cases taken to five different circuit courts 
of appeals, involving the same question and aris- 
ing out of the same reorganization. 


308 


April, 1945 e TAXES—The Tax Magazine 
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this tenacious habit, but without any new 
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law, the Government could, if it would § This ind 
change its practice so as to avoid certain would nm 
of these slow-developing conflicts. question 
In fairness to the Government, it should — 
be added that in double-sided questions, in ifthe : 
which the taxpayer may sometimes be ony POT! 
one side and sometimes on another, the court I 
Government could be thwarted in attempts was t 
to stabilize the decision of a circuit court MH the Sup! 
of appeals by a taxpayer’s raising the ques- § of 1943, 
tion in some later case. But many cases are = som 





not of this type, notably the estate tax 
cases and the exemption cases, as to which 
the Government’s tenacity has been particu- 
larly evident. 







Would a New Court Prevent Such 


Governmental Delay? 







































Implicit, perhaps, in Mr. Griswold’s article, Some 
is the hope that even without any change & recently 
in the Government’s combativeness, the es- 
tablishment of a new court would prevent 
the Government from prolonging the fight H. B 
as it often does now. But the Government § net inc 
could not be so prevented. If, after the other se 
establishment of the new court, the Govern- § "tY 0 
ment loses a case before the new court and §f Politica 
fails in an attempt to get the Supreme Court ber 31, 
to decide that case, it can bide its time until J 8S ar 
the same question arises in a more appealing § S4V!"s: 
setting, and then try again in both appellate § lieu of 
courts. Conflicts of opinion would as surely § ety ot 
develop within the new court as they do in 
other courts, and the minority would be Ch. 
constantly seeking occasions to change the ms 
balance of the court’s views. The Tax Court § “8° 
of Appeals, as the Supreme Court sometimes a al 
does, might feel obliged to reverse itseli ao. 
on the second presentation of a question, dihies 
in a different case, differently presented; i! gallon 
it did not, the Government could try again gallon 
for a writ of certiorari. The Government's ch. 
well-known determination to vindicate its § buildi; 
own views if possible, coupled with the fact § federa 
that there is always the possibility that the § 50% | 
Supreme Court will eventually decide the § value 
question, leaves in the appellate system pro- J such ; 
posed by Mr. Griswold the same kind oi § 4ssess 
potential uncertainty as to every question § Péersor 
which is complained of now. a 

Furthermore, during the five-year period hte 
which was studied, the Supreme Court ret § on re. 
dered 124 opinions in civil tax cases, of 
which 85 were mentioned by the Supreme 
Court as having been considered because Ch. 
of conflicts, the rest having been considered death 
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for other reasons. That is, about 31% per cent 
of the opinions were in non-conflict cases.” 
This indicates that elimination of conflicts 
would not remove the possibility, as to any 
question, that the Supreme Court would 
eventually feel obliged to deal with it, especially 
ifthe Government urged that it is of national 
importance, or if the members of the new 
court should disagree about it, or if the 


As to the civil tax opinions rendered by 
the Supreme Court during the calendar year 
of 1943, the period examined by Mr. Griswold, 
the study indicates that more than 39 per cent 
are non-conflict cases. 


question is one which™presents ‘itself in a 
variety of aspects. 

No one has yet proposed a plan which 
will really reach the causes of these over- 
all delays. The new plan does not. It pro- 
poses no remedy for the administrative 
delays, which are not only the longest, but 
which affect many times more cases and 
more taxpayers than do the delays resulting 
from conflicts. Instead, the plan seeks to 
replace courts which now function with ex- 
ceptional finality as to most questions, and 
which enjoy high public confidence. 


[The End] 


STATE TAX ENACTMENTS 


Some important state tax laws enacted 
recently are listed below: 


Arizona 


H. B. 68 imposes a tax of 5 per cent of 
net income, including interest on bonds and 
other securities issued by or under the author- 
ity of the United States, the state or any 
political subdivision, received after Decem- 
ber 31, 1945, by building and loan and sav- 
ings and loan associations, including federal 
savings and loan associations. The tax is in 
lieu of any tax on shares, but the real prop- 
erty of such associations is taxable. 


Indiana 


Ch. 357 creates the Indiana Alcoholic Bev- 
erage Commission and levies additional taxes 
on alcoholic beverages at the following 
rates: on malt beverages, 4 cents per gallon; 
on alcoholic spirituous beverages, including 
wines over 21% alcohol by volume, $1,00 per 
gallon; on vinous beverages, 13 cents per 
gallon. 

Ch. 91 amaends the intangibles tax on 
building and loan associations by exempting 
federal obligations to an amount equal to 
30% of the difference between the total 
value of the paid-in capital and surplus of 
such association, and the aggregate of the 
assessed value of real estate and tangible 
personal property, value of shares of non- 
tesident shareholders, value of sheriff’s cer- 
tificates, the amount of loans secured by 
pledged shares of stock and the balance due 
on real estate sold on contract. 


Maryland 
Ch. 119 provides that in the event of the 
death of a taxpayer, a final return shall be 


Can Tax Appeals Be Centralized? 


filed by the executor, administrator, or per- 
sonal representative of his or her estate. 

Ch. 205 changes, effective with the taxable 
year 1944, the return requirements hereto- 
fore based on specific amounts of net income 
to similar amounts of gross income. Indi- 
viduals are required to file return when the 
gross sales or gross receipts from a trade 
or business exceed $5,000 regardless of the 
amount of the gross income. Returns are 
also required when the combined gross in- 
come of husband and wife exceeds $2,000 
or when the combined gross sales or gross 
receipts from a trade or business exceeds 
$5,000, regardless of the amount of their 
gross income. 


Montana 


H. B. 164 provides for the assessment, 
levy and collection of taxes on all personal 
property brought, driven or coming into 
Montana after the regular annual assessment 
date of such property. 


New York 


A. B. 876 extends without change for an- 
other year the increased franchise (income) 
tax on business corporations, the emergency 
and additional emergency taxes on motor 
fuels, the emergency taxes on estate, stock 
transfers, unincorporated businesses, liquors, 
cigarettes, and gross incomes of utilities. 
Chapter 120. 


A. B. 875 reduces by 25% the taxes upon 
and with respect to personal incomes and 
net capital gains based on returns for the 
calendar year 1944 and for fiscal years or 
periods of less than one year ending during 
the calendar year 1945. Chapter 114. 
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Are Tax Court Judges Bound by 0 


MISCONCEPTION exists as to the ap- 
plication of the rule of stare decisis to 
decisions of The Tax Court of the United 
States, and especially to its memorandum 


(officially unreported) decisions. The belief 
seems widespread that the individual judges 
of the Tax Court do not consider themselves 
bound by each other’s decisions, and that 
memorandum opinions are of slight value.’ 
Contrary to this belief, the judges of the 
Tax Court, as a general rule, consider them- 
selves bound by each other’s decisions, both 
reported and memorandum; and all decisions 


1 Griswold, ‘‘The Need for a Court of Tax Ap- 
peals,’”’ 57 Harv. L. R. 1153, 1172: ‘‘One judge is 
not bound by the decision of another judge un- 
less it has been reviewed by the whole court. 
Thus, each judge necessarily and naturally de- 
cides the cases which come before him the way 
he thinks they should be decided. He will of 
course try to follow the general body of the 
tax law. But if he disagrees with the conclu- 
sion reached by one of his fellow judges in a 
memorandum decision, he is most likely to 
ignore the other case and follow his own view. 
Memorandum decisions are not cited by the 
court in its published opinions, and they are 
not regarded as having much binding effect un- 
der the general rule of stare decisis.’’ 
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by a single judge are reviewed by the Pre- 
siding Judge, so that inconsistencies may 
be avoided. 


Decisions of the Tax Court are divided 
into two groups: those which have been 
reviewed by the whole court and _ those 
which have been decided by a single judge 
without formal deliberation or consultation 
with any of the other fifteen judges of the 
court, except for review by the Presiding 
Judge. The decisions of a single judge are 
subdivided into two groups: those which 
are officially reported, or published, and 
those which are not officially reported, the 
latter being known as memorandum deci- 
sions.” 

Memorandum decisions are simply opinions 
which are not officially reported, but their value 
as precedents is not thereby impaired. The 
reason a decision is a memorandum decision, 
rather than a reported decision, is that it 
is thought to involve only some question of 





2The memorandum decisions are reported it 
full text by Commerce Clearing House, Inc.— 
Tax Court Service. 
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ome tax law was but ten years 

on Congress created the Board of 

; Appeals by the Revenue Act of 1924. 
licial in function, it interposed its six- 
m members between the taxpayer and 
Commissioner, who heretofore had 
m both complainant and judge in tax 
brought before him. The members 

p appointed by the President with the 
vice and consent of the Senate for a 
of twelve years each. The first 


at ion was handed down on August 27, 
, and since then the B. T. A. has 
dered decisions in about ten per cent 
‘the 113,000 petitions filed before it. 
| October 22, 1942, the B. T. A. became 
p Tax Court of the United States. 


members in the picture may be 
intified as follows: Front row, left to 
ght: Arundell, Smith, Murdock, Stern- 
gen, Van Fossan. Second row, left to 
ht: Arnold, Turner, Black, Leech, 
feott, Tyson. Back row, left to right: 
mm, Disney, Hill, Harron, Opper. 


other’s Decisions? 
By EDWARD T. ROEHNER 


fact which is no longer of any great interest 
or value as a precedent, or merely to follow 
some well-settled principle of law, or to 
represent only a failure of proof on some 
question where requirements of proof have 
already been defined. In short, memoran- 
dum decisions are supposed to be limited to 
cases which may not be expected to have 
any value as precedents. 


During the calendar year 1943, the Tax 
Court decided 804 cases. Of these, 64, or 
about 8 per cent, were reviewed by the whole 
court and officially reported, and 740 cases 
were decided by a single judge. Of the 740 
cases decided by a single judge, 200 were 
oficially reported, and 540 were memoran- 
dum decisions. Thus, more than two-thirds 
of the cases decided by the Tax Court were 
not officially reported.® 


_ The practice of the Tax Court in omitting 
irom its reports certain of its decisions is 
not unique. In England, decisions are not 
published unless they are believed to be of 


_ 


'Griswold, note 1, supra, at p. 1171. 


The Tax Court 


value as precedent but undoubtedly, some 
cases which should have been reported have 
been treated as memorandum decisions. 


All cases which have been decided by a 
single judge are reviewed by the Presiding 
Judge, and careful efforts are made to pre- 
vent any inconsistencies among the opinions 
of the various judges. If the Presiding Judge 
considers it advisable, he will have the case 
reviewed by the whole court for a decision 
by the full bench. As previously stated, 
this was done 64 times in 1943.‘ 


Specific Decision of Supreme Court 
Not Overruled by Implication 


The judges, as a general rule, consider 
themselves bound by all previous decisions 
(including memorandum decisions), although 
sometimes they will overrule a prior deci- 
sion. Thus, in the case of the Estate of Mary 
H. Hughes; the whole court (then known 
as the Board of Tax Appeals) held that the 
reasoning of the United States Supreme 
Court in the Hallock case* led to the belief 
that May v. Heiner,’ a Supreme Court deci- 
sion which antedated the Hallock case, was 
overruled by implication; but, subsequently, 
in Estate of Edward E. Bradley; the whole 
court held that a specific decision of the 
United States Supreme Court could not be 
considered overruled by implication and 
everruled its own previous decision in Estate 
of Mary H. Hughes, supra. 


The fact that the judges of the Tax Court 
will sometimes reconsider the rule laid down 
in a previous decision does not mean that 
they do not abide by the rule of stare decisis. 
The United States Supreme Court, for ex- 
ample, will sometimes overrule its own prior 
decisions, even while avowing its adherence 
to the rule of stare decisis. In the Hallock 
case itself,® the United States Supreme Court 
specifically overruled its own prior decisions 
in Helvering v. St. Louis Union Trust Co.” 
and Becker v. St. Louis Union Trust Co." 
while at the same time saying: 


“We recognize that stare decisis embodies 
an important social policy. It represents an 
element of continuity in law and is rooted in 
the psychologic need to satisfy reasonable 
expectations.” [Continued on page 349] 


3 Griswold, note 1, supra, at p. 1171. 
* Griswold, note 1, supra, at p, 1171. 
5 44 BTA 1196 [CCH Dec, 12,033]. 
6 309 U.S. 106 [40-1 ustc {| 9208]. 
7 281 U.S. 238 [2 ustc J 519]. 
81 TC 518 [CCH Dec. 12,944]. 
* 309 U. S. 106 [40-1 ustc { 9208]. 
10 296 U..S. 39 [36-1 ustc J 9005]. 
» 1206 U.S. 48 [36-1 ustc J 9006]. 
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In the March issue of this magazine Peter Guy 
Evans digested his selection of the important tax 
cases under the income tax law in 1944. Here he 
lists and digests a selection of excess profits, capital 
stock, stamp and miscellaneous tax decisions. 
will find this selection well worth knowing, too. 


ee the subject of excess profits taxes 
is still in its infancy, and the cases which 
have been decided to date by the Tax Court 
of the United States have involved merely 
technical or procedural matters, no attempt 
has been made here to digest those deci- 
sions in detail. However, all of the 1944 
Tax Court decisions, as well as the various 
rulings and orders, dealing with the excess 
profits tax are listed below, along with the 
Court’s determination, or the subject of its 
determination, in each case. 


Excess Profits Tax Decisions 


Premier Products Company v. Commissioner, 
2 T. C. 445; CCH Dec. 13,374. Abnormali- 
ties in taxable period, involving the ques- 
tion of taxability of life insurance proceeds 
for excess profits tax. 

Eveready Loan Company v. Commissioner, 2 
T. C. 1035; CCH Dec. 13,600. New 
Jersey corporation “in existence” from 
filing date of certificate. 

Henry Van Hummell v. Commissioner, 3 T. C. 
101; CCH Dec. 13,692. Not necessary that 
spouse of actual shareholder be nominal 
shareholder of at least one share. 

Butter-Nut Baking Company v. Commissioner, 
3 T. C. 423; CCH Dec. 13,793. Non- 
recognized gain may not be used to in- 
crease earnings and profits in computation 
of invested capital. 

Camp Manufacturing Company v. Commis- 
sioner, 3 T. C. 467; CCH Dec. 13,802. Ex- 
clusion from excess profits net income of 
gain on sale of standing timber by lumber 
manufacturer. 

Journal Publishing Company v. Commissioner, 
3 T. C. 518; CCH Dec. 13,817. Contract 
creating liabilities as evidence of indebted- 
ness in computing invested capital. 
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William Leveen Corporation v. Commnissioner, § Exces: 
3 T. C. 593; CCH Dec. 13,848. Proof of 6.C.I 
abnormal deduction not established. puta 
Green Bay Lumber Company v. Commissioner, case 
3 T. C. 824; CCH Dec. 13,917. Bad debts 6.C1 
resulting from loans to employees to pur- , an 
chase stock in another corporation were ite 
abnormal in character and not deductible _— 
in computing income in 1939 base year. G. C. 
Uni-Term Stevedoring Co., Inc. v. Commis- or C 
sioner, 3 T. C. 917; CCH Dec. 13,947. aie 
Jurisdiction denied over request for Sec. § G.C.. 
722 relief where deficiency notice did not ufac 
relate to that section. inst 
Debs Memorial Radio Fund, Inc. v. Commis- stor 
sioner, 3 T. C. 949; CCH Dec. 13,961. whi 
Amounts pledged by shareholders but not has 
paid, held not part of equity invested § 7 T. 
capital. CB 
Liberty Mirror Works v. Commissioner, 3 age 
T. C. 1018; CCH Dec. 13,992. Cancella- Sec 
tion of indebtedness by non-stockholder un 
creditors not includible in equity invested LT. 
capital. poe 
W. H. Loomis Tale Corporation v. Commis- tur 
sioner, 3 T. C. 1067; CCH Dec. 14,020. rat 
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General Aniline & Film Corporation, etc., v. of 
Commissioner, 3 T. C. 1070; CCH Dec. ens 
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Kamin Chevrolet Company v. Commissioner, 
3 T. C. 1076; CCH Dec. 14,023. Placing 
short taxable year on annual basis held J Min 
authorized by Code Sec. 711(a)(3). Re 
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sioner, 3 T. C. 1160, CCH Dec. 14,053. 
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Code Sec. 711(a)(1)(E) not inapplicable 
to reserve method of accounting for bad 
debts. 


Pioneer Parachute Company v. Commissioner, 
4T. C.—, No. 5, CCH Dec. 14,134. Tax 
Court will not consider question of relief 
under Code Sec. 722 until claim has been 
considered by the Commissioner. 


Flint Nortown Theatre Company v. Commis- 
sioner, 4 T. C. —, No. 64; CCH Dec. 
14,303. Advances made by stockholders 
held not within statutory definition of 
“equity invested capital.” Advances by 
stockholders not evidenced by note, etc., 
not within statutory definition of “bor- 
rowed invested capital.” 


Excess Profits Tax Rulings, Orders, etc. 


G. C. M. 23,560, 1943-8-11410 (p. 44). Com- 
putation of 80 per cent tax limitation in 
case of public utility corporation. 


G. C. M. 23,650, 1944-1-11595 (p. 13). Com- 
putation of base period net income where 
smaller net deficit in second half. 


G. C. M. 24,013, 1943-CB 144. Application 
of Code Sec. 722 with reference to change 
in character of business. 


G. C. M. 24,329, 1944-16-11832 (p. 13). Man- 
ufacturer which completed in 1940 the 
installation of facilities for enameling of 
stoves manufactured by it (a process 
which it had not theretofore performed) 
has changed the character of its business. 


I, T. 3617, 1943-CB 885. I. T. 3585, 1942-2 
CB 158, modified. Computation of aver- 
age base period net income under Code 
Sec. 742 for purpose of credit computed 
under Code Sec. 713. 


I. T. 3684, 1944-15-11820 (p. 16). Affiliated 
corporations which filed consolidated re- 
turns for calendar year 1943 may file sepa- 
rate returns for calendar year 1944. 


I. T, 3688, 1944-16-11831 (p. 11). Effect on 
invested capital for 1943 of refund to UV. S. 
of excessive 1942 profits resulting from 
renegotiation in 1943 and disallowance of 
items of cost. 


I. T. 3700, 1944-22-11885 (p. 19). Applica- 
tion of J. T. 3688. Adjustment to 1943 
earnings for reduction in 1942 tax liability. 

Mim. 5675, April 25, 1944, 1944-9-11716. 
Computation of corporation excess profit 
tax for certain fiscal-year taxpayers. 

Mim. 5706, June 30, 1944, 1944-14-11802. 
Provisions of Sec. 33.16(a), Reg. 110, are 
applicable to post-war refunds. Pro- 
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cedure outlined for application for appor- 
tionment of post-war credit in consolidated 
return cases. 


Mim. 5747, Sept. 23, 1944, 1944-19-11858. 
Tentative determination of 34 industrial 
groups which will be unlikely to qualify 
for excess profits tax relief under Code 


Sec. 722(b)(3)(A). 


Mim. 5806, Jan. 10, 1945. Determination 
under Code Sec. 722(b)(3)(A) as to cor- 
porations which will qualify for excess- 
profits tax relief. 


T. D. 5264, May 8, 1943, 1943-CB 761. Prob- 
lems and principles in administration of 
general relief provisions of Code Sec. 722 
and rules for computation of the construc- 
tive average base period net income. 
(Statement by Randolph E. Paul, General 
Counsel for the Treasury.) 


Special Ruling, June 10, 1943 (letter). Cal- 
endar-year corporation liquidating June 
30, 1943, may use net income from July 
1, 1942, to date of liquidation. 


Special Ruling, May 4, 1944 (letter). Filing 
of return with Form 991 within extended 
period for filing does not preclude tax- 
payer from benefits of Code Sec. 710(a) (5). 


Special Ruling, Aug. 1, 1944 (letter). New 
election for 1944 for the filing of con- 
solidated returns. 


D. C. 728, 1944-2-11621 (p. 16). Dec. 31, 
1943. Regulations governing the issue of 
and transactions in U. S. excess-profits 
tax refund bonds. 


P. S. No. 43-96, Nov. 6, 1944. Commissioner 
states purpose and effect of special bulletin 
on administration of Code Sec. 722 relief 
provisions. 


Tax Court Order, Nov. 4, 1944. Members of 
special division of Tax Court for review 
of determinations and redeterminations by 
any division of the Court involving any 
question arising under Code Sec. 721(a) 
(2)(C) or Code Sec. 722. 


Publicity of Relief granted under Code Sec. 
722. Commissioner’s two lists of action 
taken appeared in the Federal Register: 
1. September 28, 1944, page 11,856, relating 
to fiscal years ended June 30, 1942 and 
June 30, 1943; and 

2. November 2, 1944, page 13,069, relating 
to fiscal years ended June 30, 1944. 

(See Federal Register for November 3,- 
1944, at page 13,140 and November 14, 
1944, at page 13,594, for corrections.) 
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The following decisions and summaries 
concern the capital stock and gift taxes as 
well as some miscellaneous taxes. 


Capital Stock Tax 


General Pipe Line Company of California v. 
Rogan, Exrx., Dist. Ct., S. D., Calif.; 44-2 
ustc $9421. In liquidation completed on 
October 31, 1936, taxpayer transferred to its 
parent company all of its assets in exchange 
for all of taxpayer’s outstanding stock. The 
Court held that the true adjusted declared 
value of taxpayer’s capital stock for the cap- 
ital stock tax year ended June 30, 1937, was 
zero, and since taxpayer erroneously com- 
puted such adjusted declared value at over 
$12,000,000 in its 1937 capital stock tax re- 
turn, it is entitled to refund of the capital 
stock tax paid with such return. 


Gift Tax 


William D. Disston v. Commissioner, 
C. C. A.-3, July 12, 1944; 44-2 ustc { 10,132. 
Where a gift is immediate and absolute and 
is not dependent upon the donee’s survivor- 
ship, the fact that.the donee is a minor and 
that the income that is not used for his bene- 
fit is to be accumulated for him until his 
majority, does not bar the gift from being 
a present gift and, therefore, an exclusion 
is properly allowable on such gift. 


William H. Wemyss v. Commissioner, 
C. C. A.-6, July 24, 1944; 44-2 ustc { 10,133. 
Taxpayer proposed to widow who was pro- 
vided with life income under her deceased 
husband’s trust only until her remarriage. 
To compensate her for loss of such life in- 
come, taxpayer, prior to marrying widow, 
transferred certain securities to her. The 
Court, in reversing Tax Court decision, held 
that there was no donative intent, that she 
surrendered her right to trust income by 
marrying him, and that consequently trans- 
fer was not subject to gift tax. 


Arthur E, James v. Commissioner, 3 T. C. 
—, No. 160, August 22, 1944. Taxpayer gave 
son 100 shares of closely held corporate 
stock, which was subject to restrictive agree- 
ment requiring stockholders to first offer 
their shares to other stockholders at a fixed 
price of $200 per share. Although book 
value of stock on gift date was $383, the 
Commissioner arrived at a gift tax value of 
$310 per share “after considering restrictive 
covenant.” The Tax Court in finding for 
the Government held that the value of the 
stock is not limited to the price agreed upon 
among the stockholders. 
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Stamp Tax, Transfers, etc. 
Tide Water Associated Oil Company y, 


Jones, D. C., Okla., Aug. 23, 1944; 44-2 uste 
{, 9464; Govt. will not appeal. Upon liquida- 
tion of X corporation, wholly owned by Y 
corporation, the property which X corpora- 
tion conveyed to Y corporation was in ex- 
cess of its liabilities which were assumed 
and discharged by the parent-corporation, 
The Court held that although the conveyance 
included real estate it was not subject to the 
documentary stamp tax for it was not a sale 
for a consideration. 


United States v. Seattle First National Bank, 
64 S. Ct. 713; 44-1 ustc 79259. The Su- 
preme Court allowed recovery of documentary 
stamp taxes paid under the Revenue Act 
of 1926, as amended, on transfers of securi- 
ties and realty in pursuance of a statutory 
consolidation of two banks. In effectuating 
the transfers, no voluntary deed, conveyance, 
assignment or other instrument was utilized. 
Since, the transfers occurred solely and auto- 
matically by virtue of Section 3 of the Na- 
tional Banking Act, the Supreme Court 
concluded that such transfers were exempt 
because “solely by operation of law”. The 
exemption applied to the assets which the 
state bank held in various fiduciary capaci- 
ties as well as to those to which it held legal 
and beneficial title. 


Commissioner v. Est. of Payson Stone 
Douglass, 143 Fed. (2d) 961; 442 ustc 
7 10,131. In 1935 decedent set up trust for 


benefit of his four children, one of whom 
was still a minor on date of death of dece- 
dent. The trust instrument permitted the 
trustees to apply income to maintenance, 
support and education of such minor. Be- 
cause of this provision, the Commissioner 
contended that one-fourth of the value of the 
trust corpus is includible in decedent’s gross 
estate under Sec. 302(c) of the Revenue Act 
of 1926. The decedent had irrevocably 
granted the property to the trustees, retain- 
ing no interest, and the Court held that the 
transfer did not come within the scope of 


Sec. 302(c). 


City Bank Farmers Trust Co.; Admr. (Vail, 
Helen H.) v. McGowan, 142 Fed. (2nd) 599; 
44-1 ustc $10,117. In August 1926, the 
New York State Supreme Court adjudged 
decedent an incompetent. Said incompetent 
had an annual income of over $350,000, of 
which amount only $50,000 would be needed 
for her support. Her daughter petitioned the 
New York Court for high allowances to be 
paid to herself and grandchildren, and for 
certain annual sums to be paid to brother 
and sisters. These payments from 1926 to 
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incompetent’s date of death, December 27, 
1935, amounted to nearly $1,378,000. The 
Court held that sums in excess of certain 
annual payments—being the annual amounts 
which the incompetent had made during 
1914 to August 1926—were made in contem- 
plation of death. (This decision appears to 
be wrong. How can an incompetent con- 
template death? Case should go to the 
Supreme Court. 


Est. of Chestnut v. Jones, U. S. D. C., W. D. 
Okla., June 27, 1944. Where there was a 
local, limited market for stock of close cor- 
poration, Court valued same at 75% of the 
asset value. Proceeds received under single 
premium life insurance policy, issued in con- 
junction with annuity contract, held taxable 
as a transfer to take effect at or after death. 

Addison E. Mulliken, et al., Exrs. (Merville 
H. Carter Est.) v. Magruder, 55 Fed. Supp. 
895; 44-2 ustc J 10,137. Included among the 


assets left by decedent were promissory 
notes, which decedent’s executors reported 
on the estate tax return as having no value, 
but which the Commissioner valued at par. 
The executors showed that collection could 
be made only through litigation, but a suc- 
cessful termination was in doubt. The 
financial condition of one of the makers of 
the notes was not sufficiently good to war- 
rant litigation expenses. The other maker 
claimed that he had entered into a com- 
promise settlement with the decedent, al- 
though there was presented no evidence to 
substantiate this statement. Under the cir- 
cumstances, it was held that the executors 
had properly sustained their burden of proof, 
and accordingly the items were not subject 
to estate tax, despite the fact that a small 
payment was received on account of one of 
the notes after the executors had filed the 
estate tax return. [The End] 


NEW TAX STUDY GROUP 


ew of the already notable contributions of 1945, to a better understanding of tax 


matters, is the organization of the Tax Executives Institute in New York City, a 
body of corporation taxmen who will meet periodically, exchange ideas, and discuss the 
problems of their profession. They plan to work closely with both federal and state tax 
The officers of the organization are: Paul W. Smith, of Schenley Distillers 
Corporation, President; Charles J. Flynn, of the Pan American Airways System, Vice- 
President; James Greig, of Canada Dry Ginger Ale, Inc., Vice-President; Virgil G. Smith, 
of the Celanese Corporation of America, Treasurer; and Nelson G. Young, of the American 
Express Company, Secretary. The Chairman of the Board of Directors is Harry J. Wright, 
of Paramount Pictures, Inc., and the Directors are: Henry J. Williams, United Merchants 
& Manufacturers, Inc.; Parker Lindhardt, General Telephone Service Corp.; Carl H. 
Arnold, Irving Trust Company; J. Aldus Rinehart, Ebasco Services, Inc.; and the 


President, Mr. Smith. 


authorities. 


According to their Declaration of Principles, ““The Tax Executives Institute stands 
for the practice of the highest ethical standards in the administration of tax accounting 
and procedure in the preparation of tax returns, reports and other presentations toward 
the establishment of confidence by management and tax authorities and to assist its 
members in their many problems of taxation.” 


Know These Decisions Too! 





Are We Ready for Estate and Gi 


CO 


We have reached the stage where enough has occurred in the 

field of estate and gift tax law to warrant a sweeping re- 

examination of basic postulates and to afford the wisdom needed 

for a comprehensively adequate solution. No blueprints are offered 

in this article, but it is a brief discussion of fundamental prob- 

lems and a consideration of possible solutions which have been 
pressing for recognition. 


A=: discussion of federal estate and gift 
-taxation is a rather risky enterprise these 
days. Whatever intellectual venture capital 
one may happen to possess at the moment 
can be very easily dissipated in the intense 
competition of concepts as the cases stub- 
bornly come and go. As many an expert 
has learned to his sorrow, a principle of 
law that is here today may well be gone 
tomorrow. Or it may be so battered and 
mauled by exceptions and qualifications that 
it may as well be buried formally rather than 
be doomed to live precariously from hand to 
mouth. It is customary to lay this high rate 
of intellectual mortality at the door of the 
courts or the Treasury. Too often, however, 
the critics forget that a very large percentage 
of intellectual deaths—as well as births for 
that matter—may perhaps more accurately 
be charged to another source, namely, the 
endless potentialities of the trust device. For 
federal estate and gift taxation today is 
essentially a detailed federal law of trusts, 
and a body of law which attempts to keep 
pace with the ingenuity of settlors and their 
advisers necessarily finds it difficult to be 
classically neat and precise rather than 
jagged and uncertain. While the trust is 
obviously no mere mechanism of tax avoid- 
ance, it very naturally lends itself to the 
practice, and responding principles of law 
just as naturally tend to become complex in 
the effort to stifle avoidance or to produce 
essential equality of tax burden regardless 
of the formal ritualism of language. Nor 
can we expect complexities to abate appre- 
ciably if, in addition to the estate and gift 
taxes, their far wealthier relative—the income 
tax—frequently puts in an appearance and 
readily reveals that there is dissension with- 
in the family. A transfer which is consid- 
ered complete by one tax statute may be 
incomplete by another, and vice versa. 


In 1916 a Congress in search of revenue 
to support an earlier defense program im- 
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posed the first federal estate tax, thus de- 
parting from the previous inheritance type 
of death duty. This first statute was modest 
in scope, but it managed to cover, in accord- 
ance with the custom of the day, transfers 
made in contemplation of death and trans- 
fers intended to take effect in possession or 
enjoyment at or after death. Shortly there- 
after the 1918 Act added specific provisions 
dealing with such items as life insurance and 
powers of appointment. However, by 1924 
and after a good deal of debate, it had 
become painfully clear that the estate tax 
had little chance to survive as an effective 
levy without a gift tax reaching the inter 
vivos transmission of wealth. It was equally 
obvious that the income tax was similarly 
in dire need of protection from the same 
evil which naturally fed upon its repeated 
success. In 1924, therefore, the gift tax 
made its debut. Its career, however, was 
short. It was put to death within two years 
and was buried with the curt observation 
that “Its administrative difficulties are nu- 
merous; the revenue return is small; and it 
is easily evaded.” * Administrative difficul- 
ties were probably exaggerated, but it was un- 
fortunately true that the 1924 gift tax was 
comparatively feeble. Although its rates 
were set at the same level as the estate tax 
rates, each calendar year was treated as a 
separate taxable period in the fashion of the 
income tax, so that every year the donor 
was entitled to a full exemption of $50,000, 
and, in addition, the computation of liability 
for any one year started anew from the first 
bracket without consideration of other gifts 
in earlier years. The tax was undoubtedly 
a frail affair, but its unfortunate condition 
provided at least as strong a reason for 


1Sen. Rep. No. 52, 69th Cong., 1st Sess., p. 9. 
See further Magill, The Impact of Federal Taxes 
(1943) p. 79; Blakey, The Federal Income Tax 
(1940) pp. 240, 244; Harriss, ‘‘Legislative History 
of Federal Gift Taxation’’, TAXES—The Tax 
Magazine, Sept. 1940, p. 531. 
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curative measures as it did for the termina- 
tion of its existence. 


By 1932 the climate of opinion had 
changed again and the gift tax was recalled. 
What had once seemed weird fiscal heresy 
had attained the comfortable status of re- 
spectability in the face of rapidly mounting 
revenue needs. As Mr. Justice Holmes 
might say, a page of fiscal history is worth 
a volume of fiscal logic.? On this occasion 
the gift tax was placed upon a cumulative 
basis and each donor was given, in addition 
to an annual exclusion, a single exemption 
which he could exhaust as he saw fit. In 
contrast to the 1924 Act, the rates of the 
1932 levy were set at 75 per cent of the 
estate tax rates, and this formal relationship, 
which has become well-nigh axiomatic, has 
stubbornly survived through all later reve- 
nue revisions. Finally, within stated limi- 
tations, a credit for gift tax has been allowed 
against the estate tax for gift taxes paid with 
respect to property, a credit which is thereafter 
included in the estate tax base. As the Su- 
preme Court has recently said, “the gift tax 
amounts in some instances to a security, a 
form of down-payment on the estate tax 
which secures the eventual payment of the 
latter.” * 


Although the present estate and gift tax 
system has been subjected to a variety of 
criticism, adverse comment has generally 
been modestly confined to the periphery 
without any serious penetration into its core 
or a close scrutiny of its assumptions. The 
gift tax has commonly been evaluated as 
simply a protective device, designed, for 
better or worse, to safeguard the revenues 
anticipated under the estate and income 
taxes. As one Congressman bluntly put it 


2Cf. New York Trust Co. v. Hisner, 256 U. S. 
345, 349 (1921). 

3 Smith v. Shaughnessy, 318 U. S. 
(1943). 
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in 1921, “The only way you can get ahead 
of the surtax dodger or the estate-tax 
dodger is by the gift tax.”* In recommending 
the adoption of a gift tax, the Ways and 
Means Committee and the Senate Finance 
Committee explained the same purpose in 
somewhat more genteel terms: “The gift 
tax will supplement both the estate tax and 
the income tax. It will tend to reduce the 
incentive to make gifts in order that distri- 
bution of future income from the donated 
property may be to a number of persons 
with the result that the taxes imposed by 
the higher brackets of the income tax law are 
avoided. It will also tend to discourage trans- 
fers for the purpose of avoiding the estate 
tax.”* If this view of the matter were taken 
seriously, the happiest gift tax should naturally 
be one which is completely barren of revenue. 


However, this was one of those cases 
where theory and practice failed to get to- 
gether. The gift tax, as drafted, carefully 
assured the failure of the Committees’ aspi- 
rations. To begin with, the rate structure 
of the gift tax was so devised as to invite 
transfers to circumvent the estate and in- 
come taxes. True, avoidance was no longer 
free for the asking, but the cost was so 
small as to leave a tremendous margin of 
profit. In other words, the gift tax became 
a cut-rate outlet for taxpayers who were 
willing to transfer wealth during life. What- 
ever the merits of the considerations under- 
lying the disparity in rate between the gift 
and estate taxes, the former levy was obvi- 
ously trapped in a web of cross-purposes, 
looking both to the encouragement and dis- 
couragement of inter vivos transfers. It was 
therefore hardly in a position to fulfil the 
objective, as described by the Committees, 
of imposing “a tax which measurably ap- 
proaches the estate tax which would have 
been payable on the donor’s death had the 
gifts not been made and the property given 
had constituted his estate at his death.” ° 


The intentional rate disparity by no means 
tells the entire sad story of frustrated hopes. 
A person who avails himself of inter vivos 
transfers enjoys the benefit of two separate 
exemptions, namely, $30,000 under the gift 
tax plus $60,000 under the estate tax. In 
addition, he is entitled to an annual exclu- 
sion of $3,000 for each of any number of 
donees, so that over a period of years a tidy 
sum may be distributed tax-free while the 


+61 Cong. Rec. 8069 (1921). 

5H. R. Rep. No. 708, 72d Cong., 1st Sess., 
p. 28; Sen. Rep. No. 665, 72nd Cong., ist Sess., 
p. 40. 

6 Ibid. 
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income and estate tax bases are being stead- 
ily depleted. Two other significant factors 
merit attention. First, property given away 
during life falls, subject to a determinable 
limitation, from the highest estate tax brackets 
to the lower gift tax brackets, thus aggra- 
vating the disparity in rates between trans- 
fers during life and transfers at death. In a 
similar manner, transfers which feel the least 
gift tax impact may yield the most reward- 
ing income tax savings. Second, the base 
of the gift tax, unlike that of the estate tax, 
does not include the fund which is finally 
paid out as tax. In short it seems quite 
apparent that the present dual system of 
transfer taxes pays handsome dividends to 
those who are alert tax-wise and zealously 
shape their dispositions in the bright light 
of tax consequences. Two donors may 
transfer exactly the same amount of prop- 
erty, but the taxes may present a startling 
study in contrast although equivalence of 
tax burden, insofar as possible, would seem 
to be a fundamental objec- 
tive of transfer taxation. 
Very often it is simply im- 
possible for an individual, 
as in the case of sudden 
death, to avail himself of 
the substantial advantages 
which accrue to others. As 
a so-called “policeman tax,” 
the gift tax faithfully 
echoes the judgment of a 
pair of non-tax experts 
that “A policeman’s lot is 
not a happy one.” 

The second outstanding defect of the pres- 
ent transfer tax structure is our grossly 
inadequate and antiquated estate tax base. 
Lawyers as a rule react fearfully as they 
watch the concept of a taxable transfer 
steadily expand in violation of certain 
cherished constitutional assumptions, which, 
quite often, are merely a translation of 
classical property concepts deriving from 
another more familiar environment. A few, 
of course, rather approve the constant move- 
ment of judicial doctrine. I venture to sug- 
gest, however, that we liave hardly approached 
the fringes of the transfer concept and that 
the real job is still before us. Ever since 
the enactment of the first estate tax measure, 
property settled in trust has occupied an 
extremely advantageous position. The ad- 
vantage has necessarily kept pace with the 
increase in rates, for the higher the rates 
the more you save. The estate tax, with one 
exception, reaches only property which has 
either originally belonged to the decedent 
as outright owner or is attributable to an 
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Louis Eisenstein was assigned 
this subject for lecture before the 
Institute of Federal Taxation, 
sponsored by the Division of 
General Education of the Uni- 
versity of New York. His article 
here is taken from his lecture 
before the Institute. 











outlay of his funds or energies. The excep- 
tion is property subject to a power of ap- 
pointment in the decedent. Accordingly, it 
is possible to arrange the tax-free transfer 
of property for several generations, depend- 
ing upon the liberality of the local rule 
against perpetuities and the skilful use of 
that rule. To take a simple case as an 
example, A may create a trust providing 
for a life estate in his son B, a successor life 
estate in his grandson C, and remainder to 
C’s issue. After the death of A the estate 
tax will be suspended until the demise of 
C’s issue. If A’s attorney is wise, as he 
should be, our hypothetical trust will prob- 
ably be seasoned with at least one special 
power of the nontaxable variety. 





Unfortunately this glaring gap in estate 
tax incidence has been concealed beneath a 
wordy if learned debate over the proper tax 
status of powers of appointment. A short 
time ago I allowed myself to get embroiled 
in the controversy," but I 
have since learned the 
error of my ways and 
recognized the essential 
futility of the debate. If 
I may again borrow from 
Mr. Justice Holmes, we 
are busily concentrating 
on the shadow while the 
substance escapes.* Actu- 
ally the recent changes 
effected by the 1942 Act 
eliminate certain striking 
abuses without coming to 
grips with fundamentals. Whereas the older 
law generously subsidized unexercised and 
nongeneral powers, the new law confines the 
subsidy to certain special powers. The 
power of appointment, however, simply ag- 
gravates a condition which is sufficiently 
acute in itself. The taxpayer who shuns a 
trust pays the price of a tax at regular 
intervals; the taxpayer who constructs a 
trust builds for himself and later genera- 
tions a tax-free haven. I would assume, 
perhaps naively, that the choice or rejection 
of a trust should be determined by non-tax 
considerations. Settled property has become 
an established form of ownership, particu- 
larly among those who have the greatest 
tax-paying ability. If the estate tax is to 
be effective and equitable in impact, it must 
pass beyond existing concepts of a taxable 
transfer.® 





7See Eisenstein, Powers of Appointment and 
Estate Taxes (1943) 52 Yale L. J. 296, 494. 

8 See Bullen v. Wisconsin, 240 U. S. 625, 630 
(1916), borrowing, in turn, from Sugden. 

®*See Eisenstein, note 7, supra, at p. 552. 
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Transfers in Contemplation of Death 


The third shortcoming is of ancient vint- 
age—the provision taxing transfers made in 
contemplation of death. If the present trend 
of decisional law continues, despite Judge 
Learned Hand’s gallant efforts to implement 
the statute,” there is exceedingly little to 
expect. It is obviously unnecessary to elab- 
orate here upon the chaotic sta‘e of the case 
law. The existing rebuttable presumption, 
which manages to be quite elusive, has been 
appropriately characterized by Mr. Paul as 
“productive of litigation but not of revenue.” ” 
He might have added that contemplation of 
death, according to rumor, is primarily a 
convenient lever for bargaining purposes at 
the settlement table. The outcome of the 
bargain is easily affected by considerations 
which have little to do with contemplation 
of death. It is common to heap blame upon 
the Bureau, but the Bureau cannot do very 
much with very little. The dismal case 
history of contemplation of death, as of 
1932, is set forth with all its grim details, 
in Mr. Justice Stone’s famous dissenting 
opinion in Heiner v. Donnan.” There is not 
much to relieve the gloom since that date: 
Any tax provision becomes unduly pathetic 
when it gears liability to such nonsense as 
the decedent’s happy disposition, his practice 
of golfing once a week, or his entrenched 
habit of puttering about in his garden. Life 
motives are very delicately balanced against 
death motives while legal scholasticism 
romps gaily about in a wonderland of giddy 
concepts. Even such nonsense might con- 
ceivably qualify as sense, if the net result 
were a few discernible principles of law 


\which conveyed an intelligible message. If 


there is any message, it rivals the Dobson 
opinion * in the capacity to be obscure. 


Lack of Correlation Between 
Income and Estate Taxes 


The fourth and final defect on our list 
which never will be missed is the unique 
lack of correlation among the income, estate 
and gift taxes. For example, at the present 
time a transfer in trust which is adequate to 





1 See City Bank Farmers Trust Co. v. Mc- 
Gowan, 142 F. (2d) 599 (C. C. A. 2d, 1944), rev’d 
in part, Jan. 29, 1945; First Trust & Deposit Co. 
. Shaughnessy, 134 F. (2d) 940.(C. C. A. 2d, 
1943), cert. denied, 320 U. S. 744 (1943). 

11See Hearings before Committee on Ways 
and Means on Revenue Revision of 1942, 77th 


nent andjCong., 2d Sess., p. 91. 


494. 


625, 630 


n. 
552. 


lagazine 


hearing denied, 321 U. S. 231 (1944). 


12 285 U. S. 312, 343 (1932). 
% Dobson v. Comm., 320 U. S. 489 (1943), re- 


See Paul, 
‘Dobson v. Commissioner: The Strange Ways 


of Law and Fact’’ (1944) 57 Harv. L. Rev. 753. 
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shift income tax liability may nevertheless 
be subject to estate tax at the transferor’s 
death regardless of contemplation of death. 
Or, to reverse the situation, a transfer may 
leave the grantor subject to income tax while 
removing the property from his gross estate. 
One naturally asks, “If the fruit can be 
taxed to the settlor as income, why may not 
the tree be taxed to his estate?” * Again, a 
transfer may be complete for gift tax pur- 
poses and yet incomplete for income tax 
purposes, so that both taxes apply. It is 
also conceivable that while a transfer may 
rid the grantor of income tax liability, it 
may nevertheless be insufficiently definitive 
to require the imposition of gift tax. These 
discrepancies in incidence have two interre- 
lated characteristics. First, it is quite evi- 
dent that the estate and income taxes have 
not been fashioned upon the basis of a single 
set of transfer concepts. What is subject 
to income tax may be immune from estate 
tax, and vice versa. Second, in an effort 
to be loyal to both, the gift tax manages to 
satisfy neither. The Supreme Court has 
wisely concluded that the gift tax would do 
best to live alone according to its own stand- 
ards, whether or not we like it.* Judge 
Frank has put the matter very succinctly: 
In order to sooth and aid taxpayers “Con- 
gress might use different symbols to describe 
the taxable conduct in the several statutes, 
calling it a ‘gift’ in the gift tax law, a ‘gaft’ 
in the income tax law, and a ‘geft’ in the 
estate tax law.” * 

Here also it is customary to lavish con- 
demnation upon the Bureau, although a cur- 
sory examination of the relevant statutes 
would readily reveal that consistency is not 
considered a virtue. The discrepancies in 
incidence are fundamentally attributable to 
the fact that legislation in the past has con- 
centrated very intently on merely one nook 
or cranny of a large problem. In the very 
year that the substantial adverse interest 
concept infiltrated into the income tax it was 
denied admission by the estate tax. Drafts- 
men of legislation addressed themselves to 
particular problems, not to over-all master 
principles of consistency. I suspect that many 
of the criticisms leveled at present against 
the Bureau’s administration of the three 
taxes are unduly carried away by particulars. 
For example, it is frequently said that if 
the Government applies the Clifford” prin- 





1% Comm. v. Douglass’ Estate, 143 F. (2d) 961, 
963 (C. C. A. 3d, 1944). 

15 Smith v. Shaughnessy, 318 U. S. 176 (1943). 

1% Comm. v. Beck’s Estate, 129 F. (2d) 243, 246 
(C. C. A. 2d, 1942). 

1 Helvering v. Clifford, 309 U. S. 331 (1940). 
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ciple on the theory that the grantor is still 
in substance the owner of the property, it 
should not simultaneously shift to other 
criteria which establish that the grantor has 
effected a completed transfer of the prop- 
erty. But does the Government have an 
alternative if the trust will not be included 
in the gross estate so that a gift tax com- 
pensates for the loss of estate tax? More- 
over, while the grantor may not be the poorer 
in a substantial sense, is not the beneficiary 
nevertheless the richer? The Supreme 
Court, as well as the lower courts, have 
wisely abstained from solving the puzzle by 
the episodic process of litigation. The essen- 
tials of a unifying transfer concept are for 
Congress and not for the courts. 


Is there a cure for the disease? The 
suggested remedies range from minor in- 
jections to major operations. Some, I sus- 
pect, would kill the patient and forget about 
him; others would attempt to make a new 
man out of him. 


“Tinkering” with the Present System 


A type of cure which is frequently advo- 
cated is what Mr. Griswold has called 
“tinkering” with the present system.” This 
remedy would attempt to eliminate the pres- 
ent discrepancies in incidence by bringing 
the estate and income taxes into focus 
through piecemeal amendment. The incon- 
sistent attitudes toward the substantial ad- 
verse interest concept would be harmonized, 
presumably according to existing estate tax 
standards which pay no respect to the con- 
cept. A similar measure of consistency 
would handle the present diverse treatment 
of powers of revocation or amendment which 
are held by persons other than the grantor. 
Here, I assume, the income tax standard 
would prevail. The gift tax would probably 
be adjusted in the light of this reconciliation 
of the income and estate taxes, although 
once this step is taken, one is well along the 
road toward comprehensive correlation. 
Furthermore, a related cure, ranging from 
complete abolition of the concept to some 
sort of conclusive presumption, would take 
care of the festering sore of contemplation 
of death. I guess the Hallock ® case would 
receive an additional dose of medication, al- 
though an ample regulation, firmly adhered 
to, would seem to be adequate. 


All the hustle and bustle would reflect 
little constructive accomplishment. While 


18 See Griswold, ‘‘A Plan for the Coordination 
of the Income, Estate, and Gift Tax Provisions 
with Respect to Trusts and Other Transfers’’ 
(1943) 56 Harv. L. Rev. 337, 340. 

1% Helvering v. Hallock 299 U. S. 106 (1940). 


320 





April, 1945 @ TAX ES—The Tax Magazine 





be boi 
produc 
simpli 


respect would be paid to the very important 
need for inner consistency, the tax system 
would still be left in a hit-or-miss condition. 
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at correlation of the three taxes, but the Sd 
process would continue unceasingly. Since ase 
our present predicament is largely due to ws 
patchwork, the same process should hardly 
be an assurance of better results in the future. a 
the nm 
The Transfer Concept Too Subtle exem 
It cannot be overemphasized that the } in otl 
process of patching presupposes a garment } dency 
which is clear at least to the discerning eye. } lem. 
But the fact is otherwise, since the transfer } ¢xags 
concept, as well as the principle of dominion } lawy: 
and control, is in a state of flux. What is ] has a 
the exact significance of family relationship? | treats 
What is the effect of a short-term trust as | pract 
compared with the consequences of a long- } origi! 
term arrangement? What, for that matter, | by c 
determines whether a term is long or short? ]} other 
What role is to be played by administrative | posal 
powers, such as the power to control in- } has 1 
vestments or to vote stock, which in many } not 
instances is enough to maintain the eco- } barri 
nomic status quo? The truth of the matter A 
is that one must purchase a new garment } prop 
rather than remain content with patchwork, } incor 
although the new garment need not abandon f there 






all previous rules of fashion. The transfer 
concept has too many subtle ramifications 
for a piecemeal remedy. Those of you who 
have struggled recently with the bewildering 
family partnership cases will readily agree. 
Finally and most significantly, tinkering 
would leave a number of the basic defects un- 
touched. There seems to be no escape from the 
need for a thorough reconsideration of the sys- 
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Another proposal, which has as yet gained | — 
few enthusiasts, looks to a tax on bequests, 6820. 
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come.” Three separate levies would thus DD. | 
nco 

2 Helvering v. Stuart, 317 U. S. 154 (1943). bigs 
21 Fstate of Sanford v. Comm., 308 U. S. 39 4510 
(1939). ~ 
22 See Simons, Personal Income Taxation (1938) at ] 
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be boiled down to one, although the net 
product would not necessarily be greater 
simplicity. This recommendation is some- 
what rooted in precedent, since the ill-fated 
1894 Act treated personal property acquired 
by gift or inheritance as taxable income. 
Moreover, on other occasions valiant efforts 
have been made to broaden the income con- 
cept to include gifts and inheritances.” 


Can Gifts and Inheritances Be 
Taxed as Income? 


The initial objection to the proposal would 
probably be of the constitutional variety, 
namely, that taxable income cannot be 
broadened legislatively to include property 
acquired by gift or inheritance. This ques- 
tion has never been definitively answered 
by the Supreme Court for the reason that 
the modern income tax statute has always 
exempted gifts and inheritances. Here, as 
in other instances, there seems to be a ten- 
dency to exaggerate the constitutional prob- 
lem. I might add that this type of- 
exaggeration is an occupational disease of 
lawyers, although the gravity of the disease 
has appreciably diminished under the skilful 
treatment of the Supreme Court. There is 
practically no evidence that thé exemption 
originating in the 1913 Act was prompted 
by constitutional scruples rather than by 
other considerations of policy.” If the pro- 
posal to tax gifts and inheritances as income 
has merit, questions of constitutionality do 
not seem to present an insurmountable 
barrier. 


A much more serious objection to the 
proposal is that it would import into the 
income tax not only many novel refinements, 
thereby adding further complications to a 
system which is already sufficiently intricate, 
but all the irritating complexities of an in- 
heritance tax. The tax would of course be 
imposed upon the recipient, and hence both 
Treasury and taxpayer would be confronted 
with the very valuation problems of which 
the estate tax is fortunately free. Moreover, 
trust instruments are known to be very 
slippery at times, and there would accord- 
ingly be difficult problems of realization. 
Again, sooner or later one would have to 
introduce relief provisions, analogous to the 


*% 28 Stat. 553. See 26 Cong. Rec. 1729, 6778-79, 
6820-21, 6823-25 (1894). But cf. Boutwell, Manual 
of the Tax System of the United States (1863) 
pp. 275, 305, as to treatment under the Civil War 
income tax. 

** See 31 Cong. Rec. 4368 (1898); 54 Cong. Rec. 
4510 (1917); 67 Cong. Rec. 3591, 3831, 3849 (1926). 

% See 50 Cong. Rec. 1239 (1913). But cf. id. 
at p. 3844. See further Blakey, The Federal 
Income Tax (1940) p. 488. 
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capital gains sections, in order to prevent 
the impact of a tremendous tax within one 
year as compared with a lower tax burden 
attributable to a more even spread of gifts 
over a period of years. Perhaps the averag- 
ing problem would rear its head. All things 
considered, including the developed preju- 
dice against taxing gifts and inheritances as 
income, it seems best to continue to work 
with a separate transfer levy—at least until 
we solve some of our present puzzles under 
the income tax and thus prove that we are 
ready to handle gifts and inheritances as 
income. 


The “String” Principle of Correlation 


A recommendation which has been fre- 
quently advanced, and has recently been 
elaborated in some detail by Professor Gris- 
wold,” looks toward a comprehensive corre- 
lation of the income, estate and gift taxes 
which would remove the present discrepan- 
cies. As a result, transferred property which 
is attributed to the grantor for income tax 
purposes would be similarly treated for es- 
tate tax purposes, and the gift tax would 
attach once the transfer had reached the 
point where the income and estate taxes 
were no longer applicable. Correlation 
would operate on the so-called “string” 
principle. As long as the grantor retained 
one of various specified contacts with the 
property, such as a power of disposition or 
a reverter or certain extensive administra- 
tive powers, he would remain liable for in- 
come tax and the property would be included 
in his gross estate at death. The gift tax 
would appear on the scene when all “strings” 
were surrendered. 


Undoubtedly a thoroughgoing revision 
along these lines would dispel the dissatis- 
faction provoked by present overlapping and 
disparities in incidence. The concept of a 
taxable transfer would cease to be a hap- 
hazard affair, and each type of disposition 
would be reappraised in the context of a 
unifying policy. However, I believe it ap- 
propriate to suggest that the principle of 
correlation may perhaps be overburdened 
with good aspirations. It is not entirely 
clear that a transfer concept which is de- 
sirable for income tax purposes would in all 
instances be equally desirable in the estate tax 
field. For example, while it may be appro- 
priate to include trust property in the set- 
tlor’s gross estate if he has reserved a 
testamentary power to dispose of the corpus 
within a class consisting of two individuals, 
it may seem most unfair to attribute the 


28 See Griswold, note 18, supra, at p. 342. 
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intervening trust income to the settlor if it 
flows to a fourth person and is completely 
beyond the grantor’s control. In order to 
achieve the maximum simplicity it may be 
necessary to disregard such considerations, 
but a price will have to be paid in terms oi 
apparently harsh or peculiar results. 


Furthermore, it is not entirely clear how 
far we can go in the direction of correlation. 
In a number of areas it may be very unwise 
to promulgate a completely closed legislative 
system of correlation, especially since we 
are operating on terrain which is fertile 
ground for avoidance. Should we, even if 
we could, devise specific all-embracing rules 
on family partnerships, or is it not better 
to leave a fair share of the burden of work- 
ing out sensible results to the Commissioner 
and the courts? <A _ similar question is 
prompted by the tremendous problem of 
assignment of income, which is largely an 
unsolved mystery despite the Holmesian 
clue of the tree and the fruits.” I would 
think it highly desirable to leave an area 
of uncertainty to be narrowed on a case-by- 
case basis, since a closed legislative system 
cannot adequately handle the infinite ramifi- 
cations of daily life. This is not to say, 
however, that we should: make a fetish of 
uncertainty. 


Despite its apparent limitations, correla- 
tion is an extremely desirable objective. The 
fact that we cannot have perfect correlation 
is no reason for having none or as little as 
possible. At the same time it is well to bear 
in mind that correlation cannot accomplish 


very much in terms of existing defi- 
ciencies. As a matter of fact, one may rea- 
sonably justify overlapping in various 


instances as long as the gift tax is an ex- 
ceedingly small price to pay for ample estate 
and income tax savings. Correlation does 
not attack the problem of dual transfer taxa- 
tion, with its rate disparity and double ex- 
emptions. It does not close the gap in tax 
liability extending over one or more genera- 
tions, nor does it solve the contemplation 
of death issue. Its attractive features should 
not obscure its serious shortcomings. 


One Transfer Tax 


Another recommendation which has been 
circulating for some time is that the estate 
and gift taxes be integrated into one transfer 
tax which would be computed in the cumu- 
lative fashion of the present gift tax. The 
transfer at death would constitute the final 
disposition, and one exemption would apply 
to the entire series of transfers made by an 





27 Lucas v. Earl, 281 U. S. 111, 
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individual during life and at death. Of all 
the proposals advanced to date, integration 
seems to have the greatest merits, although 
it is by no means free of tricky problems, 
Economically speaking, it would be substan- 
tially unimportant, except income-taxwise, 
whether a grantor made his transfers during 
life or postponed them until death. By the 
same token the tendency to manipulate 
transfers in order to obtain the maximum 
benefits as a result of separate levies would 
be drastically curtailed. The problem of 
contemplation of death would automatically 
disappear. 


Correlation as an Accompaniment 
of Integration 


Integration, however, is not necessarily an 
But there are no easy solu- 
One must, for example, fashion a 
transfer concept which would adequately 
and appropriately disclose the taxable event. 
It is too often supposed, rather ingenuously, 
that the courts will perform this very diff- 
cult job, and that death taxation “would be 
I need 
One might just as 
well expect the courts to design an estate or 
While I happen 
to be a friend of the Clifford case, I am 
equally convinced that the courts have their 
One should also 
consider the further fact that the income tax 
is necessarily implicated. One transfer con- 
cept, even under integration, must take the 
income tax into account, for if a disposition 
manages to shift income tax liability, the 
Government should quite naturally be inter- 
ested in obtaining some compensation by 
Since the effective 
rate of income tax in a particular year is 
based upon a number of considerations 
divorced from estate and gift taxation, it 
does not seem practical to attempt any cor- 
On the other hand, an 
integrated transfer tax may be correlated 
with the income tax on a conceptual level, so 
that income tax liability would be shifted 
once a disposition had been completed for 
As a matter 
of fact, correlation may be regarded as a 


easy solution. 
tions. 


reduced to grade school terms.” * 
not belabor this point. 


income tax on their own. 


very noticeable limitations. 


way of a transfer tax. 


relation of rates. 


purposes of the transfer tax. 


logical accompaniment of integration. 


Integration, if properly developed, would 
go a long way toward improving the estate 
It would not, how- 
ever, go far enough, for there would still 
remain the pressing problem of tax avoid- 


and gift tax structure. 





2 Altman, Combining the 


pp. 259, 261. 
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ance by means of trusts. Before delving 
further into this matter, it is advisable to 
dispel one of those misconceptions which 
thrive on acquiescence. There seems to be 
an impression that an estate tax is congeni- 
tally unable to fasten upon property which 
passes from one trust beneficiary to another, 
since the decedent has never been full-fledged 
owner of the property. But this is to assume 
on the basis of our own limited experience 
that the deficiencies of the federal estate tax 
must necessarily harass every éstate tax. In 
short, substantial change is excluded by 
freezing the shortcomings of the very status 
quo which is questioned. However, even 
if the ingredients of a sturdy estate tax 
base are to be found in existing tax meas- 
ures, little is gained by referring to our 
present estate tax law. For the older British 
estate tax, which started its career in 1894, 
has always had special provisions handling 
property settled in trust.” However, as I 
see it, we should think things and not 
words.” The important thing is not to 
search for certain so-called intrinsic charac- 
teristics or limitations of an estate tax, but 
to determine, as a matter of policy, the re- 
quirements of an effective and equitable 
estate tax, regardless of the particular scheme 
of disposition. An estate tax is what we 
make it. One need not bow to any inner 
compulsion of semantics. 


The vital fact is that under the present 
federal estate tax, property which passes by 
outright disposition bears a far heavier tax 
load than property which moves along paths 
charted in advance by a trust. How can 
this condition be met? I am going to men- 
tion four possible approaches. Although 
these four hardly exhaust the alternatives 
which compete for recognition, they seem to 
provide a sturdy framework of reference 
even if individual tastes may differ quite 
violently. 


Four Remedies Suggested 


The first possibility is to impose an addi- 
tional tax upon the initial disposition in trust 
to compensate for the interim loss of reve- 
nue as a result of the settlement in trust. 
In considering this approach, it is well to 
remember that we are not entirely in the 
realm of theory. As I have already sug- 
gested, the English, unlike ourselves, were 
acutely conscious of the avoidance poten- 
tialities of the trust device and imposed in 


2*See Dymond, Death Duties (9th ed. 1942) 
Pp. 9 et seq. 

*Cf. Holmes, Collected Legal Papers (1920) 
Pp. 238, 282. 
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their original act of 1894 an additional tax— 
called a Settlement Duty—upon dispositions 
in trust. The purpose of this duty was to 
equalize, in rather rough fashion, the total 
burdens, over several generations, borne by 
property in trust and property passing out- 
right. This additional duty, however, was 
abandoned in 1914 because it failed to attain 
its objective. From our own point of view, 
I think there are three difficulties which 
should be noted. In the first place, the 
compensatory levy might have to be so high 
in order to attain an equivalence in burden 
that it would be politically unfeasible. Sec- 
ond, the additional tax would fail to differ- 
entiate between different trusts on the basis 
of successive shifts in beneficial enjoyment. 
Finally, a levy upon the disposition in trust 
would enable all successions under outstand- 
ing trusts to escape tax. I have never been 
able to understand why the early bird should 
necessarily catch the worm when the tax 
laws are strengthened and improved. An 
initial error is hardly a remorseless excuse 
for creating a vested interest in the error 
under cover of the Constitution. 


English Law 


The present English law offers us a sec- 
ond possibility, namely, to tax the property 
when the beneficial enjoyment shifts from 
one person to another. Hence, upon the 
death of the life tenant, the property would 
be included in his gross estate. Undoubtedly 
this treatment of trusts is at variance with 
established notions for, after all, the life 
tenant, who has never owned the property, 
is accorded the status of owner at death. I 
will by-pass the constitutional question, al- 
though I would like to mention the Supreme 
Court’s recent admonition that it is sufficient 
for estate tax purposes “that one person 
acquires economic interests in property 
through the death of another person, even 
though such acquisition is in part the auto- 
matic consequence of death.”* The im- 
portant question at present is one of policy— 
to determine the appropriate tax treatment. 
While the constitutional issues are obviously 
serious, we may worry about constitutional 
doctrine once we have decided what to do. 
It may nevertheless appear unjust to tax the 
life tenant as if he were owner. Tax law, 
however, is no exception to the rule that 
“the right answer usually depends on putting 
the right question.” * If the crucial question 


31 Whitney v. State Tax Commission, 309 U. S. 
530, 538 (1940). 

3% Estate of Rogers v. Comm., 320 U. S. 410, 
413 (1943). 
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is how to devise a levy which is geared to 
the decedent’s quantum of ownership, then 
the English system is undoubtedly on the 
wrong track. If, on the other hand, the 
question is one of implementing the estate 
tax so that, regardless of the particular type 
of disposition, it takes the same periodic bite 
out of property as it moves from one genera- 
tion to another, the British estate tax is 
clearly on the right track. 









A third alternative is more modest than 
the English statute. Our problem would be 
approached from the taker’s side of the 
transfer by imposing a supplementary acces- 
sions tax upon the remainder when it falls 
in. The major practical distinction between 
this type of tax and the English method is 
that the former would not aggregate the 
remainder together with the life tenant’s in- 
dividual property. The tax base would be 
composed entirely of the remainder out of 
which the tax would be paid. Dispositions 
in trust would still enjoy tax benefits al- 
though they could be somewhat curtailed, 
depending upon the rate. A supplementary 
accessions tax, which is essentially a modi- 
fied inheritance tax, naturally raises the ques- 
tion of handling accessions which are not 
absolute in character. For example, to take 
a simple case, suppose the initial life estate 
is followed by another before the remainder 
materializes in possession and enjoyment. 
The tax upon the second life estate could 
be determined in a variety of ways. It might 
be imposed upon commencement of the ten- 
ancy and be based upon the actuarial value 
of the interest as under an inheritance tax; 
it might be collected on a pay-as-you-go 
basis as the income was received, with a 
rate progression akin to that of the gift tax; 
or it might be computed at the termination 
of the tenancy, when the period of enjoy- 












































8% Helvering v. Hallock, 309 U. S. 
(1940). 
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ment was already a matter of history rather 
than prediction. The difficulties of valua- 
tion would of course increase as the con- 
tingencies became more complicated, and the 
complexities could easily pass beyond the 
recognized limitations of the art of valuation. 


The valuation problems posed by a sup- 
plementary accessions tax lead very easily 
and naturally to the fourth possibility. In- 
stead of imposing an accessions tax, Congress 
might enact a supplementary estate tax 
which would apply to property passing in 
accordance with a settlement in trust made 
by another. As an estate tax, the levy would 
avoid the valuation complexities just noted, 
since the tax would be laid upon the trans- 
fer of beneficial enjoyment and not upon the 
taker’s receipt. The tax would be dis- 
tinguishable from the British death duty in 
that the trust property would not be ag- 
gregated with the decedent’s individual 
assets. A supplementary estate tax of this 
type would fit very snugly into our present 
system and its established concepts. It 
would not, however, attain the equivalence 
of the British system. 


Perhaps it is ironic to conclude a modern 
discussion of estate and gift taxes by con- 
sidering a subject which was probably quite 
dear to Sir Edward Coke. But whatever 
irony there may be, it is quite clear that we 
are still haunted by distinctions which are 
undoubtedly of profound relevance for prop- 
erty purposes, but rather irrelevant for “a 
fair and workable tax system.” If we are 
to build a better system we must set our 
standards by the requirements of a rational 
estate tax law, and not by assumptions 
which derive from another environment 
with its own conflicts and felt necessities. 


[The End] 


Doing The Undoable 


Said James Marshall, after ten years with the New York Board of Education: 
“I’m still surprised at how the school man’s mind tends to say ‘it has not been done 
and it can’t be done.” No lawyer or doctor could survive on such a formula.” 


So it seems finally recognized that thinking up new taxes is as formidable a 
job in its own peculiar way as tracking down some elusive microbe. 
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STATE BUDGETS FOR ’45 AND ’46 


The expected end of the war within the 
next two years, with its attendant problems, 
of transition from a war to a peace economy, 
has drawn unusual attention to economy in 
state budgets. An interesting study of the 
biennial and annual budgets presented to 
twenty-eight 1945 legislatures,? together 
with illustrative tables, appeared in the Feb- 
ruary issue of State Finances: 1945, Vol. 2, 
No. 1 (preliminary), a publication of the 
Bureau of the Census, under the direction 
of J. C. Capt. The article was written by 
N. B. Gerry and Howard S. Ryan under 
the supervision of E. R. Gray, Chief of the 
Governments Division. A portion of it is 
reproduced below. 


“For the coming biennium (for most 
States the fiscal years ending in 1946 and 
1947), a 4 per cent decline in State revenue 
and a 19 per cent increase’ in State ex- 
penditure is anticipated by the governors of 
28 States. These figures are revealed by 
an analysis of the 28 State documents made 
available to the Census Bureau through 
February 10, 1945. 


“The 28-State composite forecast indicates 
a consensus that the time for a leveling off 
of war-inflated State revenue may soon be 
at hand, and that the State governments 
will probably find and accept heavier respon- 
sibilities than they had either during or 
before the war. 


“In conformity with the assumption of 
the early termination of the European phase 
of the war, the majority of the budget docu- 
ments reflect the anticipation that revenues 
will be lower than those collected during 
the preceding war years. Out of 22 States 
for which revenue estimates are available at 
this time, only 7 States show increases in 
total revenues. On an over-all basis—that 
is, considering aggregate revenues of the 22 
States which have revenue estimates in their 
budgets—a comparison discloses a decrease 
of 4.2 per cent as compared with the prior 
biennium. 


“Notwithstanding the guiding policy of 
economy, projected expenditures for the 


‘California, Delaware, Idaho, Iowa, Kansas, 
Kentucky, Louisiana, Maine, Maryland, Michi- 
gan, Mississippi, Montana, Nebraska, New 
Jersey, New York, North Carolina, Oklahoma, 
Oregon, Pennsylvania, South Dakota, Texas, 
Utah, Vermont, Virginia, Washington, West Vir- 
ginia, Wisconsin, Wyoming. 


2 Without New York, 16 per cent. 
State Budgets 


coming biennium are on the uptrend. Effort 
is being made to keep expenditures within 
the limit of the conservatively estimated 
revenues. Nevertheless, a few States will 
have to resort to using part of their accumu- 
lated surplus in order to meet the increasing 
requirements on their resources. Out of the 
28 States only 3 show a projected decline 
in total expenditures as compared with the 
prior biennium. Comparing the aggregate 
amounts of the estimated expenditures for 
all 28 States the increase over the 
prior biennium is 19.5 per cent. Excluding 
New York, the projected increase is 15.9 
per cent. 


“By now it is common knowledge that, 
owing to wartime conditions, many of the 
States have accumulated large balances of 
surpluses in their various funds. . It is 
generally agreed that surpluses should be 
conserved and, if possible, increased. They 
should not be used for ordinary current 
expenses; nor should they serve as an in- 
ducement to reduce taxes. Setting up or 
augmenting postwar reserves and retirement 
of debt are objectives to which the 
attention of the legislatures is directed. 


“Generally, no radical tax changes are 
recommended in the messages of the gov- 
ernors; the consensus is that this is no time 
to reduce taxes and no need now exists to 
raise them. 


“Major changes in the State tax structure 
cannot be expected before the termination 
of the war. However, there is no doubt that 
the problems of taxation will receive due 
attention in the near future. Of interest in 
this respect is the recommendation of Gov- 
ernor Snell of Oregon . . . that ‘provision 
be made for engaging the services of a 
nationally-recognized firm of tax experts 
for the purpose of complete survey, examina- 
tion and analysis of all phases of our tax 
structure and a report to the legislature with 
recommendations as to the most attractive, 
advantageous and equitable tax system con- 
sistently possible for Oregon to devise.” 
Governor Proctor of Vermont has the same 
purpose in mind when he recommends that 
the legislature authorize the appointment of 
a commission to study the State’s financial 
structure, to review the present tax laws, 
and to compile information relative to new 
sources of revenue.” 


[The End] 
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Recently, in the Harmon case, the Supreme Court sent the Oklahoma “elective” is alsi 
community property law back to that state, with a notation that the community even 
property system of ownership in Oklahoma “is not a system dictated by state Calife 
policy as an incident of matrimony.” The community property system in the it is C 
United States originated with the Spanish settlements here (with the exception P 
of Louisiana, acquired from the French), and the territories which were carved = 
from the Spanish possessions recognized community property. When they be- after 
came states, they incorporated the concept into their laws. desce 
spous 
Bh cotamrger DOUGLAS of the Supreme The property status and taxability of an Inc 
Court delivered a very important dis- unmarried person are the same in non-com- | “sepa 
senting opinion in the Harmon case (Com- munity states as in community states. Upon hea 
missioner v. Harmon, 65 S. Ct. 103; 44-2 ustc marriage, the vital difference becomes ap- the £ 
7 9515), stating: parent. dale 
“The federal income tax law makes a dis- Thus, in non-community states, one spouse § survi 
crimination in favor of the community states.” becomes entitled to a dower interest in the } arate 
and argues that real property which the other spouse owned | to th 
If Texas can reduce the husband’s before marriage and/or acquired thereafier, Th 
income tax by creating in his wife a ‘vested’ "ot excluding that acquired by gift, devise, muni 
interest in half of his salary, I fail to see Dequest or descent. And no conveyance of equal 
why its neighbor, Oklahoma, may not do Teal property is complete unless both spouses srop 
the same thing.” join in such conveyance. Yet, irrespective 
Before proceeding with the analysis of of all that, the dower TESOR 16 HON eves 
that vital statement and important argument, % ™€Te expectancy. It is nothing but a 
a concise comparison will be made between contingency, entirely dependent upon the 
the property status of husband and wife in predecease of the spouse who — the 
non-community and community states from property. Should the other spouse die first, 
a federal tax point of view. And to simplify the dower interest becomes null and void. 
matters, examples will be taken from the As to personal property, a spouse, during 
laws of the State of California, as typical of his or her lifetime, may do with it as he (or 
the community property state, and from the she) pleases. Upon demise of such spouse, 
laws of the State of Illinois, as typical of the surviving one becomes entitled to a cer- 
the non-community property state. tain share of the property. But that again 
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is a mere contingency identical with the 
one described in the preceding paragraph. 

Of course, both real and personal prop- 
erty may be held in common or jointly. But, 
even where it is held in common, and the 
surviving spouse is entitled to a dower in- 
terest in the demised’s portion of the prop- 
erty, such interest is again but a mere 
contingency. 

Thus, it seems as if the entire structure 
of holding property in non-community states 
is based upon ownership by a particular 
spouse subject to a mere contingency of the 
surviving one. 

This, in short, is the property status in 
non-community states, in so far as the hus- 
band and wife are concerned. Now, let us 
turn our attention to a similar situation in 
the community states, as exemplified by the 
State of California. 


Property acquired by a spouse before mar- 
riage is the “separate” property of such 
spouse (Cal. Civil Code, paragraphs 162 and 
163). 


Property acquired by a spouse after mar- 
riage but before July 29, 1927 (date of 
amendment of the Civil Code of California) 
is also “separate” property of such spouse, 
even though under the laws of the State of 
California and upon demise of such spouse, 
it is considered community property. 


Property acquired by a spouse, before or 
after marriage, by gift, devise, bequest or 
descent is the “separate” property of such 
spouse. 


Income from such “separate” property is 
‘separate” income and taxed accordingly. 


It may be appropriate to call attention to 
the fact that there is no dower or curtesy 
tights in the community states. Hence, the 
surviving spouse has no interest in the “sep- 
arate” property of the demised one similar 
to that existing in non-community states. 


The balance of acquired property is com- 
munity property, and each spouse has an 
equal vested interest in this community 
property (Cal. Civil Code, paragraph 16la). 


The income from community property, 
including the earnings of the respective 
spouses (with certain exceptions), is com- 
munity income and taxed accordingly. 

The management and control of the com- 
munity property are granted by statute to 
the husband, but the disposition of community 
property and/or the rights appurtenant thereto 
is limited to a very great extent (Cal. Civil 
Code, paragraphs 172 and 172a). 

Thus, even this very short and limited 
comparison is sufficient to prove beyond any 
shadow of a doubt that there is a vital dis- 
tinction between the non-community and 
community systems of property holdings, 
in so far as husband and wife are con- 
cerned. Hence, to look upon the commu- 
nity system and the resulting taxation, if 
not as a mere “devise,” then at least as a 
convenient way of “saving” taxes, is to to- 
tally disregard not only the origin of the 
community system but even actualities, ref- 
erence to which will follow. 

Having thus obtained some ideas about 
the two systems, it may now be advisable 
to refer to the Stwart decision, in so far as 
it relates to the subject under consideration. 


The Stzart Decision (Illinois) 


That decision primarily concerned itself 
with certain provisions of irrevocable trust 
agreements. However, the Court therein 
found it necessary to draw a line of demar- 
cation between state or local laws and those 
of Congress, in so far as taxability is con- 
cerned. In that opinion, the Court states: 

“< Once rights are obtained by local 
law, whatever they may be called, these 
rights are subject to the federal definition 
of taxability. Recently in dealing with 
estate taxes, levied upon the value of prop- 
erty passing under general power, we said 
that ‘state laws create legal rights and in- 
terests. The federal revenue acts designate 
what interests or rights, so created, shall be 
taxed.’ Morgan v. Commissioner, 309 U. S. 
78, 80 [40-1 ustc $9210].” Helvering v. 
Stuart, 317 U. S. 154, 63 S. Ct. 140 [42-2 ustc 
79750]. (Italics supplied.) 


M. N. Friedland is a member of the bars of Illinois and New 
York. He is the author of a number of articles appearing in 
tax publications and has lectured at the University of New 
York at its federal tax symposium. He says of his article that 
it is not an analysis of community property problems from a 
federal tax point of view, but merely a series of observations 
on that subject gathered from a study of the Harmon and 


Stuart decisions. 


Community Property 








There is no need at present to discuss the 
vital importance of this statement, which is 
nothing but a restatement of the existing 
law on the subject, since the following dis- 
cussion should make its significance very 
plain. 


The Seaborn Decision (Washington) 


There are five United States Supreme 
Court decisions on the subject in question: 
the Seaborn (Poe v. Seaborn, 282 U. S. 101, 
51 S. Ct. 59; Washington), the Koch (Good- 
ell v. Koch, 282 U. S. 118, 51 S. Ct. 62; 
Arizona), the Bacon (Hopkins v. Bacon, 282 
U. S. 122, 51 S. Ct. 64; Louisiana), the Pfaff 
(Bender v. Pfaff, 282 U. S. 127, 51 S. Ct. 64; 
Louisiana) and the Malcolm (U. S. v. Mal- 
colm, 282 U. S. 792, 51 S. Ct. 184; Califor- 
nia). All of these decisions were rendered 
in the latter part of 1930, except the Malcolm 
one, which was rendered in the earlier part 
of 1931. As the last four decisions follow 
in substance the Seaborn one, particular at- 
tention will be paid to the opinion submitted 
in the Seaborn case. 


It is true that since 1930 the Supreme 
Court has changed formerly accepted con- 
cepts. However, it is worth while to note 
that in 1937 Chief Justice Hughes, delivering 
the Court’s opinion in the Blair case (300 
U. S. 5, 57 S. Ct. 330), where the subject 
of assignment of income from a testament- 
ary trust was concerned, stated that 


“In the instant case the tax was upon 
income as to which, in the general appli- 
cation of the revenue acts, the tax liability 
attaches to ownership. See Poe v. Seaborn, 
supra; Hoeper v. Tax Commission, 284 U. S. 
206, 52 S. Ct. 120, 76 L. Ed. 248.” (Italics 
supplied.) 


and recently, in the Harmon decision, the 
Court restated the community property 
status (with particular reference to the State 
of California) as expressed in the Seaborn 
opinion, without deviating from it to any 
extent. 

The Commissioner’s contention, in that 
case, is to the effect that the existence of the 
community system should be disregarded 
for the purposes of the federal income tax 
provisions. Such contention is similar to 
the one of certain textbook writers, whose 
prophecy, as expressed by Mr. Jacob Mer- 
tens, Jr., in his books on “Law of Federal 
Income Taxation” (Vol. 3, 1942 ed., par. 
19.01), is to the effect that 

“The trend of the recent decisions of the 
Supreme Court is to disregard the refine- 
ments of title and to tax income to the per- 
son who controls it and derives the actual 
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benefit therefrom. In view of the fact that 
under the law of the various community 
property states the husband is given the 
management and contro! of the community 
property, it is not unlikely that the Supreme 
Court might hold him taxable on the entire 
community income, thereby in effect over- 
ruling the doctrine of Hoeper v. Wisconsin, 


supra.” (284 U. S. 206, 52 S. Ct. 120 (1931).) 


Thus, the old issue of “control v. owner- 
ship,” as the basis of taxability of community 
property under the income tax provisions of 
the various Federal Revenue Acts, is still in 
existence. 


Ownership Basis 


Referring to various sections of the Reve- 
nue Act in so far as federal income tax is 
concerned, the Court, in the Seaborn case, 
states: 


“These sections lay a tax upon the income 
of every individual. The Act goes no far- 
ther, and furnishes no other standard or 
definition of what constitutes an individual 
income. The use of the word ‘of’ denotes 
ownership. It would be a strained construc- 
tion which, in the absence of further defi- 
nition by Congress, should impute a broader 
definition to the phrase.” 


State Laws 


In reference to the local statutes and their 
effect, the Court states: 


“These statutes provide that, save for 
property acquired by gift, bequest, devise 
or inheritance, all property however ac- 
quired after marriage, by either husband or 
wife, or by both, is community property. 
On the death of either spouse his or her 
interest is subject to testamentary disposi- 
tion, and failing that, it passes to the issue 
of the decedent and not to the surviving 
spouse. While the husband has the man- 
agement and control of community personal 
property and like power of disposition there- 
of as of his separate personal property, this 
power is subject to restrictions which are 
inconsistent with denial of the wife’s interest 
as co-owner. The wife may borrow for 
community purposes and bind the community 
property. Fielding v. Ketler, 86 Wash. 194, 
149 P. 667. Since the husband may not 
discharge his separate obligation out of com- 
munity property, she may, suing alone, en- 
join collection of his separate debt out of 
community property. Fidelity & Deposit Co. 
v. Clark, 144 Wash. 520, 258 P. 35. She 
may prevent his making substantial gifts 
out of the community property without her 
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consent. Parker v. Parker, 121 Wash. 24, 207 
P. 1062. The community property is not 
liable for the husband’s torts not committed 
in carrying on the business of the commu- 
nity. Schramm v. Steele, 97 Wash. 309, 166 
P. 634.” 


Control Over Community Property 


Admittedly, the husband has broad pow- 
ers of management and control over com- 
munity property (although not disposition 
of it). And what is the nature of such 
control and what is the reason for it? 


“The community,” the Court states, “must 
act through an agent. This Court has said 
with respect to the community property sys- 
tem (IV arburton v. White, 176 U. S. 494, 20 
S. Ct. 404, 408, 44 L. Ed. 555) that ‘property 
acquired during marriage with community 
funds became an acquet of the community 
and not the sole property of the one in 
whose name the property was bought, al- 
though by the law existing at the time the 
husband was given the management, con- 
trol, and power of sale of such property,’ 
this right being vested in him, not because 
he was the exclusive owner, but because by 
law he was created the agent of the com- 
munity. 


“The obligations of the husband as agent 
of the community are not less real because 
the policy of the State limits the wife’s right 
to call him to account in a court. Power 
is not synonymous with right. Nor is obli- 
gation coterminous with legal remedy. The 
law’s investiture of the husband with broad 
powers, by no means negatives the wife’s 
present interest as a co-owner.” 


These are the arguments which the Su- 
preme Court advanced in favor of treating 
community property and income therefrom 
in the form and manner in which it is being 
treated at present. 


The Harmon Dissent 


The first paragraph of the dissenting opin- 
ion in the Harmon case reads as follows: 


“The federal income tax law makes a dis- 
crimination in favor of the community prop- 
erty states. In 1937 the Secretary of the 
Treasury pointed out that ‘A New York 
resident with a salary of $100,000 pays about 
$32,525 Federal income tax; a Californian 
with the same salary may cause one-half to 
be reported by his wife and the Federal in- 
come taxes payable by the two will be only 
$18,626. The total loss of revenue due to 
this unjustifiable discrimination against the 
residents of 40 States runs into millions.’ 


Community Property 


That discrimination has become increasingly 
sharp as surtax rates have increased. The 
source of that discrimination is to be found 
in decisions of this Court.” 


The calculations referred to are undoubt- 
edly correct, but the conclusion that one 
might come to, by virtue of such calcula- 
tions, is erroneous. 


Such conclusion would be based upon the 
assumption that there is no. difference be- 
tween the non-community and community 
systems of holding property; that all the 
provisions of the Civil Code of California 
(for example) dealing with property rela- 
tions between husband and wife, and those 
of the Probate and other Codes, are nothing 
but fiction, and, hence, should be disre- 
garded for income tax purposes under the 
Revenue Act. To what extent such concept 
or way of thinking is fallacious will be clear, 
not only from a study of the numerous com- 
munity states’ statutes and decisions, but even 
from consideration of the few examples to 
be submitted, even though they are taken 
from different tax fields, 


Studying the 1944 Surtax Net Income Tax 
Tables (after exemption), one finds that a 
tax of $5,200 is placed upon an income of 
$16,000, while a tax of only $1,960 is placed 
upon an income of $8,000 (instead of one- 
half, $2,600); and a tax of $14,460 upon a 
$32,000 income as compared with a tax of 
$5,200 (instead of $7,230) upon an income 
of $16,000. 


At first glance, it seems as if Congress 
has discriminated in favor of the smaller 
income taxpayer. Yet, there are substantial 
reasons for it, even though there may be a 
“technical” discrimination. 


Congress thought it advisable to allow as 
a deduction a certain percentage of one’s 
income given to charity. Now, there is a 
certain “saving” of taxes by virtue of such 
gifts. Compare the amount of taxes that 
one is called upon to pay if no contribution 
is made to charity with that where contri- 
bution is made, and you will notice the 
“saving.” However, compare the taxpayer’s 
“remaining net income,” and you will notice 
that it too has been reduced by virtue of the 
contributions made, irrespective of the so- 
called “saving.” 

And what is true about gifts to charity 
applies with equal force to gifts made to 
individuals outright or via irrevocable trusts. 

Considering the tax tables, one can not 
help coming to the conclusion that Congress 
was extremely kind to what is known as 
“long-term capital gain” by comparison with 
the short-term one, and earned income. 
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Comparatively speaking, there is no doubt that 
a “technical” discrimination exists in favor 
of the long-term capital gain. Yet, there 
are good and substantial reasons for it. Dis- 
regard such reasons, and the result is bound 
to be unfortunate, as a disregard of the 
community system, for federal estate tax 
purposes, turned out to be, and, for federal 
income tax purposes, is bound to be. 


Beginning of the Community 


By laws of the State of California, income 
of spouses becomes community income not 
when the income arrives, but before that, 
when marriage takes place. To what extent 
this becomes vital is demonstrated by the 
following recent occurrence. 


A trust officer of a prominent Los Angeles 
Trust Company recently conferred with the 
writer and inquired about the advisability 
of having a provision inserted in a Cali- 
fornia Pension Trust Agreement to the ef- 
fect that a wife has to join her husband 
in changing the beneficiary of an insurance 
policy issued upon his life. The writer 
thought it very advisable to do so, because 
the benefits under said agreement are in the 
nature of income, even though the payment 
of them is deferred. Since that time, the 
writer has reconsidered this important sub- 
ject and has come to the conclusion that 
not only should the wife join the husband 
when a change of beneficiary becomes essen- 
tial (except where the wife is designated as 
beneficiary), but she should also join him 
when the original beneficiaries are desig- 
nated (unless the wife is the only designated 
beneficiary). Needless to say, such a pro- 
ceeding, vital as it is in community states, is 
absolutely unnecessary in non-community 
states. 

The “opposition,” in support of its argu- 
ment to disregard the “community,” where 
the federal income tax is concerned, con- 
stantly refers to the “control” element by 
the husband of the community property and 
relies upon the decisions in the Clifford 
(Helvering v. Clifford, 309 U. S. 331, 60 S. Ct. 
554) and the Schaffner (Harrison v. Schaffner, 
312 U. S. 579, 61 S. Ct. 759) cases. As the 
argument in reference to the “control” ele- 
ment in community systems has been ably 
answered in the Seaborn opinion, attention 
will be paid to the Clifford and Schaffner 
decisions, which dealt with non-community 
matters. 


The Clifford Decision 


Many a comment has been made on the 
Clifford decision, some by various Courts, 
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interpreting and applying it to given facts, 
others by various commentators. Probably 
more than one hundred and fifty decisions 
have been made by various Courts where 
reference was made to the Clifford decision, 
As to commentators, their opinions differ 
to a great extent. Yet, the decision proper 
is an excellent one in so far as the facts 
in that case are concerned. The opinion in 
that case, of course, contains a certain ele- 
ment commonly known as dictum, but that 
is unavoidable. 


The facts in the Clifford case are as fol- 
lows: 


Clifford created an irrevocable trust, nam- 
ing himself as trustee and his wife as bene- 
ficiary. The trust was to terminate not 
later than five (5) years from the date of 
its creation. If the beneficiary died before 
the expiration of that period, the corpus was 
to revert to Clifford and the trust was to 
be terminated. If Clifford died before the 
expiration of that period, the income was to 
be paid to the beneficiary for said period of 
time, but the corpus was to go not to the 
beneficiary, but to the party or parties desig- 
nated by Clifford in his will. 


The facts speak for themselves. In that 
case there was a high degree of what is 
known as the control element. But such 
control was the product of the grantor-trus- 
tee’s wants only and of no one else’s. And 
to compare this grantor reserved control ele- 
ment with that mandated by statute to a hus- 
band in a community state is to do a great 
deal of injustice to the community system; 
it is to compare things which are not com- 
parable. 


The §. chaffner Decision 


The facts in the Schaffner case are: Schaff- 
ner, “the life beneficiary of a testamentary 
trust ‘assigned’ to certain of her children 
specified amounts in dollars from the income 
of the (testamentary) trust for the year 
following the assignment.” And the Court 
held the assignor taxable on the income 
irrespective of such assignment. 


What probably makes the “opposition” 
refer to that case is the fact that the Court, 
in the Schaffner opinion, refers to Helvering 
v. Horst, 311 U. S. 112, and Helvering v. 
Eubank, 311 U. S. 112, and states: 


“Decision in these cases was rested on 
the principle that the power to dispose of 
income is the equivalent of ownership of 
Me oi:h 2 

Admitting all that, in fairness, it must be 
stated that it is not applicable to the com- 
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munity system. In the Schaffner case, the 
assignor was entitled to receive certain in- 
come and had absolute and unlimited powers 
to dispose of the income in any shape or form 
she cared to. There was no restriction of 
any name, nature or description. 


In all other important cases where the 
subject of the control element was consid- 
ered, the respective grantors or assignors 
reserved for themselves certain powers of 
management and conirol. Such reservations 
could not even be compared with the man- 
date of the respective statutes of the vari- 
ous community states wherein disposition 
of community property by the husband is 
limited to a very great extent. And what 
is the nature of such mandate? 


The Civil Code of California deals with 
the management of community property by 
the husband. Paragraph 172 refers to per- 
vonal property and paragraph 172a to real 
troperty. Paragraph 172 reads as follows: 


“The husband has the management and 
control of the community personal property, 
with like absolute power of disposition, other 
than testamentary, as he has of his separate 
estate; provided, however, that he can not 
make a gift of such community personal 
property, or dispose of the same without a 
valiiable consideration, or sell, convey or 
encumber the furniture, furnishings, or fit- 
tings of the home, or the clothing or wearing 
apparel of the wife or minor children that 
is community, without the written consent 
of the wife.” 


“Management and control . . 
lute power of disposition . . .” That looks 
big, doesn’t it? Except for the following 
limitations, such grant would appear respect- 
able. But was Mr. Clifford or Mrs. Schaff- 
ner ever limited to this or any extent in the 
disposition of property or income therefrom? 
The different situations are almost impos- 
sible of comparison. 


“The husband has the management and 
control of the community real property, but 
the wife either personally or by duly author- 
ized agent, must join with him in executing 
any instrument by which such community 
real property or any interest therein is 
leased for a longer period than one year, or 
is sold, conveyed or encumbered . . .” 


Notice the absence of the word “disposi- 
tion” and the additional restrictions provided 
in so far as community real property is 
concerned. While it is customary in non- 
community states to have the wife join the 
husband in a real estate conveyance, in order 
to release her possible dower interest, there 
is surely nothing to prevent a husband from 


. and abso- 


Community Property 


‘of 99 years or more. 


conveying or encumbering his property sub- 
ject to such dower interest. As to execution 
of a lease for a period longer than one year, 
and having the wife join the execution of it, 
it is a procedure rather unheard of in non- 
community states, except possibly in the 
execution of long-term leases for a period 
Notice also that “dis- 
position” of community property is consid- 
ered as something separate and apart from 
management and control, while in the cases 
mentioned, it becomes part and parcel of 
such management and control. 


The 1942 Revenue Act 


It is not within the province of this article 
to refer to. federal estate tax problems in 
connection with the community system. 
However, the 1942 Act entirely disregarded 
the existence of the community system in 
so far as federal estate taxes are concerned. 
And the result is apparently detrimental to 
such an extent that if applied to the income 
tax phase of federal taxes, it is bound to 
produce a chaotic condition of affairs, as 
will be seen in the following discussion. 

The provision of the Act which refers to 
the subject in question is known as Section 
811 (c) (5) and reads as follows: 


“For the purpose of this subsection (c) a 
transfer of property held as community 
property by the decedent and the surviving 
spouse under the laws of any State, Terri- 
tory or possession of the United States, or 
any foreign country, shall be considered to 
have been made by the decedent except such 
part thereof as may be shown to have been 
received as compensation for personal serv- 
ices actually rendered by the surviving 
spouse or derived originally from such com- 
pensation or from separate property of the 
surviving spouse.” 

Notice that the word “transfer” embraces 
not only the decedent’s interest in the com- 
munity property but also that of the sur- 
viving spouse.” 

Regulations 105, Section 81.15, referring 
to that section, among other things, state: 

“The same statutory provisions apply in 
case of a division of such community prop- 
erty between the decedent and spouse into 
separate property, and in case of transfer of 
any part of the community property into 
separate property of such spouse . . .” 

Regulations 105, Section 81.15, throw ad- 
ditional light on the “exception” referred to 
in the Act, and further state: 


“The rule established by this statute for 
apportioning the respective contributions of 
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the spouses is applicable regardless of vary- 
ing local rules of apportionment, and State 
presumptions are not operative against the 
Commissioner. The burden of identifying 
the property which may be excluded from 
the community interests rests upon the ex- 
ecutor.” 


This, in short, is the sum and substance 
of the distinguishing features of the 1942 
Revenue Act as they apply to community 
property from a federal estate tax point of 
view. 


There are people who are under the im- 
pression that all the 1942 Revenue Act did in 
respect to the subject under consideration 
is to place community states on par with 
non-community states in so far as federal 
estate taxes are concerned. This is true, but 
only to a very limited extent. The applicable 
tables are the same but the result of applica- 
tion of such tables to the community states 
in total disregard of the existing community 
system, is extremely unfortunate, to say the 
least. One does not realize the extent of 
such result until he studies the numerous 
and various community states statutes and 
then creates a hypothetical case, comparing 
the working of the statutes under both the 
non-community and the community systems. 


It is not extraordinary nowadays to find 
estates shrinking to about one-half of their 
original sizes. The various taxes, federal 
and state, cost of administration and “con- 
version” of a certain portion of the estate 
into “liquid” form, so as to make it digesti- 
ble by various collectors of taxes, help mat- 
ters in that respect. Hence, the hypothetical 
case to be considered, for our purposes, will 
be that of a Mr. “A,” who is the proud owner 
of a substantial estate, but who, for the time 
being, resides in the State of Illinois, a non- 
community state. 


Realizing the shrinkage of his estate, he 
does not seem to be too happy about it. 
However, he considers it unavoidable, and 
takes care of the remainder of it by will, 
whereby he provides that approximately 
one-third of the remaining estate will go to 
his wife and the balance to his children and 
aged parents. 


Now, let us see how the same Mr. A gets 
along as one domiciled in the State of Cali- 
fornia, under identical circumstances and 
conditions. Before proceeding any further, 
however, it must be stated that Mr. A’s 
estate is the result of his efforts during his 
married life and, therefore, is community 
property; that neither he nor his wife had 
at any time any separate property, and that 
his wife, after marriage, never actually ren- 
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dered any personal service or earned any 
money which could be considered as her 
own separate property. 


In order to avoid any shadow of a doubt 
about the correctness of the statements to 
follow, let us refer to the respective statutes, 
dealing with the subject in question. 

Thus, the California Probate Code (par. 
201) provides that: 


“Upon the death of either husband or 
wife, one-half of the community property 
belongs to the surviving spouse; the other 
half is subject to the testamentary dispo- 
sition of the decedent .. .” 


Hence, all Mr. A is allowed to distribute 
by will is but one-half of the community 
property. However, before provisions are 
made for distribution of the property, it may 
be advisable to ascertain the extent of the 
collector’s bill in connection with such pro- 
ceeding. To do this, we shall turn our 
attention to Regulations 105, Section 81.23, 
which state that 


“In case of estates of decedents dying 
after October 21, 1942, the gross estate in- 
cludes the entire community property held 
by the decedent and surviving spouse . 
except such part thereof as may be shown 
to have been received as compensation for 
personal services actually rendered by the 
spouse or derived originally from such com- 
pensation or from separate property of the 
spouse.” (Italics supplied.) 


The shrinkage of Mr. A’s estate in Cali- 
fornia is about the same as in Illinois. The 
federal tax collector’s bill is identical. The 
California inheritance and estate tax bills 
and probate expenses are less, but the dif- 
ference is made up by the result of the 
treatment California accords to life insur- 
ance proceeds by comparison with that of 
Illinois. The shrinkage in California is, thus, 
very similar to that in Illinois. 


A’s wife, as shown, is being taken care 
of by the community system. As a matter 
of fact, she fares much better in California 
than in Illinois. But how about A’s children 
and his parents? He has no estate left to 
take care of them. Peculiar, isn’t it? There 
must be something wrong somewhere. It is 
impossible to conceive that one with as large 
an estate as A has, is not able to take care 
of his own children and parents in the event 
of his death. What is wrong? Nothing but 
disregard of the community system. Congress, 
instead of realizing that “state laws 
create legal rights and interests. The fed- 
eral revenue acts designate what interests 
or rights, so created shall be taxed.” (Stuart 
v. Commissioner, supra) simply by- 
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passed the community rights and interests by 
disregarding their existence from a federal 
estate tax point of view. Hence the present 
chaotic state of affairs. 


Of course, the shrinkage of every estate 
does not amount to 50%. There are estates 
where the shrinkage is less as well as those 
where it is more. Where the shrinkage is 
less, there are some leftovers to be used for 
the purposes mentioned. Where it is more, 
there is nothing left for the purposes men- 
tioned. In addition to it, there is a “deficit.” 
This “deficit” has to be satisfied out of the 
surviving spouse’s community portion of the 
estate, according to the California Probate 
Code (par. 202) in addition to the “trans- 
feree” provision of the Revenue Act. Be- 
sides, claims for federal income and estate 
taxes are not classified as ordinary debts”; 
hence, respective state exemptions do not 
apply. 

Up to the present, the discussion has dealt 
with Mr. A’s estate upon his demise. But, 
suppose Mrs. A predeceases him; how is the 
estate in question affected and to what 
extent ? 


Of course, if Mr. A is domiciled in Illinois, 
the estate does not shrink to any extent. 
All Mrs. A had in that estate is a dower or 
contingent interest which became extin- 
guished upon her predeceasing Mr. A. It 
is different, however, if Mr. A is domiciled 
in California, for example. There Mrs. A 
is endowed by the laws of her domicile with 
a vested interest of one-half the estate, 
which is subject to her disposition by will. 


As far as the State of California is con- 
cerned, no difficulties are expected in that 
respect (Sec. 13553, Ch. 3, Div. 2, Revenue 
and Taxation Code). But what becomes of 
it from a federal estate tax point of view? 
Here is a $64.00 question and a mean one 
at that. 


While the Regulations have not as yet 
been amended by the Commissioner, so as 
to reflect the 1942 Act and the changes pro- 
duced by it, still, seemingly, the matters 
discussed apply with equal force to either 
one of the spouses who happens to die first. 
If that statement is correct, and there is very 
little doubt about it, the chaotic situation be- 
comes a great deal worse. 


This is the result of disregarding the ex- 
istence of the community system. Is there 
any doubt still left about the unfortunate 
effect of the 1942 Revenue Act in so far as 
community states are concerned? If there 
is, consideration of one more phase of that 
Act will probably remove such remaining 
<loubt. 


Community Property 


Section 811(g) of the Revenue Act deals 
with proceeds of life insurance includible in 
one’s estate. 


Subsection (2) of that section refers to 
two sets of conditions under which life in- 
surance proceeds will be included in one’s 
estate for the purpose of calculating estate 
taxes. The conditions are those where life 
insurance is 


“(A) purchased with premiums, or other 
consideration, paid directly or indirectly by 
the decedent in proportion that the amount 
so paid by the decedent bears to the total 
premiums paid for insurance, 
or 


(B) with respect to which the decedent 
possessed at his death any of the incidents 
of ownership exercisable either alone or in 
conjunction with any other person.” (Italics 
supplied.) 

Subsection (4) of that section is a new 
addition to the 1942 Act. It is specifically 
concerned with the subject of “community 
property,” and reads as follows: 


“For the purposes of this subsection, pre- 
miums or other consideration paid with 
property held as community property by the 
insured and surviving spouse. . ., shall be 
considered to have been paid by the insured, 
except such part thereof as may be shown to 
have been received as compensation for per- 
sonal services actually rendered by the sur- 
viving spouse or derived originally from 
such compensation or from separate prop- 
erty of the surviving spouse; and the term 
“incidents of ownership” includes incidents of 
ownership possessed by the decedent at his 
death as manager of the community.” (Italics 
supplied.) 

As to consideration of the entire life in- 
surance proceeds (premiums on which have 
been paid out of the community property) 
as a part of the insured’s estate, that is 
but the result of a disregard of the com- 
munity system, and the various state laws 
applicable thereto, reference to which has 
heretofore been made. It is different, how- 
ever, when it comes to the consideration of 
the management of the community property 


as one of the “incidents of ownership.” 


“Incidents of ownership” deal with vari- 
ous provisions of life insurance policies. 
They relate to rights and privileges of the in- 
sured, in and under such policies or contracts, 
and nothing else. How the management 
of any property, community or non-com- 
munity, could have anything to do with 
“incidents of ownership” of a particular life 
insurance policy, is something beyond one’s 
understanding. 
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Management of community property is a 
mandate of the respective state. It carries 
privileges coupled with obligations. How 
dare one, domiciled in a community state, 
disregard the laws of that state without 
submitting himself to numerous penalties in 
doing so. 


Of course, the community may be ter- 
minated by agreement of both spouses and, 
thus, the management of the community 
eliminated. But such an agreement implies 
the consent of one’s wife, which may or 
may not be forthcoming. Besides, such 
termination of the community results in a 
gift tax under the new gift tax provisions 
of the 1942 Revenue Act. And is it worth 
while to dissolve the community and pay 
gift taxes (with a possibility of added estate 
taxes) for no other purpose than that of 
eliminating the “management of the com- 
munity” as one of the “incidents of owner- 
ship” under a given life insurance policy or 
policies? Is it worth while to pay such a 
price in order to be placed on par with the 
non-community states and the citizens there- 
of? If such provision does not spell actual 
discrimination against citizens of community 
states, nothing else will. 


Constitutionality 


The needs of revenue are so great and the 
general situation so confusing that no one, 
for the time being, would flatly deny the 
constitutionality of that portion of the 1942 
Revenue Act dealing with estate taxes in 
so far as the community property is con- 
cerned. ‘Yet, from a purely academic point 
of view, no one considering the decisions of 
the U. S. Supreme Court in the Seaborn, 
Koch, Bacon, Pfaff, Malcolm and Stuart cases 
and especially that of Hoeper v. Tax Com- 
mission of Wisconsin (284 U. S. 206, 52 S. Ct. 
120) can help questioning the constitution- 
ality of that portion of the 1942 Revenue 
Act dealing with estate taxes on community 
property. 


The Hoeper Decision 


The Hoeper case is not an estate but an 
income tax case of the State of Wisconsin, 
a non-community state. However, that de- 
cision is just as applicable to estate as to 
income tax matters, state or federal. 


In that case, by the terms of the Wisconsin 
income tax law, the incomes of husband 
and wife were consolidated (even though 
they were “separate” incomes) and taxed as 
consolidated income, even though separate 
returns were made. 
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The U. S. Supreme Court, declaring said 
Wisconsin law unconstitutional, stated: 


“We have no doubt that, because of the 
fundamental conceptions which underlie our 
system, any attempt by a state to measure 
the tax on one person’s property or income 
by reference to the property or income of 
another is contrary to due process of law 
as guaranteed by the Fourteenth Amend- 
ment. That which is not in fact the taxpayer's 
income can not be made such by calling it 
income. Compare Nichols v. Coolidge, 274 
U. S. 531, 3G, 2S. Cr. 710. . ” «=(italia 
supplied.) : 


Texas and Oklahoma 


The dissent (in the Harmon case) claims 
that the State of Oklahoma has been dis- 
criminated against in that decision, and asks 
why, if the State of Texas can do it, can not 
its neighbor, the State of Oklahoma, do 
likewise. 


The fact of the matter is that the State of 
Oklahoma could not have been prevented 
from doing the same as the State of Texas 
did. But the State of Oklahoma did not do 
and had no intention of doing what the 
State of Texas did. 


“Prior to 1939”—the Court in the Harmon 
case states—“‘Oklahoma had no policy with 
respect to the artificial being known as a 
community. Nor can we say that since that 
year, the State has any new policy, for it 
has not adopted, as an incident of marriage, 
any legal community property system. The 
most that can be said is that the present 
policy of Oklahoma is to permit the spouses, 
by contract to alter the status which they 
would otherwise have under the prevailing 
property system in the State.” 


“The important fact is’—the Court fur- 
ther states—“that the community system of 
Oklahoma is not a system, dictated by State 
policy, as an incident of matrimony.” 


Hence, the Oklahoma Act, not being a 
part of or an incident to a community system, 
nor creating or establishing such a system, 
may not be considered in the same light as 
a community system. 


Conclusion 


The community, we have seen, is a sepa- 
rate and distinct entity. While the husband 
is expressly granted by statute the power 
of management, control and disposition of 
community personal property, such power 
of disposition is, however, limited to a very 
great extent. And when it comes to dis- 
position of community real property, addi- 
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tional restrictions are provided. As a matter 
of fact, nothing of importance may be done 
in connection with such disposition by the 
husband without the written consent of his 
wile. 

The control exercised by the husband is 
but by virtue of a mandate to that effect, 
issued by the respective community states. 
There can be no comparison between such 
mandated control and that exercised by 
every individual with respect to his (or her) 
own individual or separate property, whether 
in non-community or community states. 


The husband is nothing but an “agent of 
the community.” This conclusion has been 
arrived at by the U. S. Supreme Court from 
a study and analysis of the various com- 
munity statutes and decisions. 


The community begins its existence the 
moment marriage takes place. That always 
precedes income or the existence of com- 
munity property in any form. 


The Federal Income Tax Act is based 
upon “ownership” of property in non-com- 
munity as well as community states. The 


Oregon's 
Community 


statutes of the respective community states 
specifically provide that half of the com- 
munity property belongs to the wife. And 
the U. S. Supreme Court has in the past 
expressly sustained such provisions (in so 
far as they are applicable to federal income 
tax) on five different occasions, referred to 
them as the “law of the land” on a sixth 
occasion (in the Blair case), and recently 
once more (in the Harmon case) confirmed 
them by implication. 


The 1942 Revenue Act, in so far as it is 
applicable to community property from an 
estate tax point of view, totally disregards 
the community system and the laws of the 
various states governing it. The result of 
such disregard is very unfortunate. The 
constitutionality of that portion of the Act 
is questiortable. 


In the Harmon decision, the Court invali- 
dated an Oklahoma law granting an option 
to spouses to use the community system of 
holding property. The Court held that such 
an option does not create what is com- 
monly known as a community system of 
holding property. [The End] 


Soon after Oklahoma enacted its elective community 
property law, Oregon followed suit (H. B. 208, Laws 
1943), and since the decision of the Supreme Court 
of the United States in the Harmon case, some of- 


ficial speculation has manifested itself in Oregon. The 


Governor asked the attorney general for his opinion as to the 
effects of the Harmon case on the constitutionality of the Law of 
Oregon. Says the attorney general: “The validity of the Okla- 
homa community property law was not involved and the court 
did not hold it unconstitutional. Consequently my answer to your 
question is in the negative.” The state tax commissioner in a letter 
has stated that: “So long as the Oregon law remains in its present 
form, this office will not recognize an election as giving rise to any 
right of reporting income on a community basis.” Legislative steps 
have been taken to correct the situation—Senate Bill 7 was intro- 
duced by Senator Wallace providing for the “revocation of the 
election to come under the terms of the Oregon community prop- 
erty system.” Thus Oregon will remain a community property 
state without the elective feature, at least until this is contested. 
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What the Dixie Pine Decision Means 


By JOSEPH M. JONES 







A fixed rule should be established so that the taxpayer will no longer be in doubt 


as to where he stands in the matter of contested liabilities deductible for income 


tax purposes. 


This is much to be preferred to the impractical method of per- 


mitting deduction for contested liabilities when it may develop years later that 
no liability existed and, if liability is ultimately determined, of permitting the 
Commissioner to come forward with the defense that the deduction should have 


RIOR to the decisions of the Supreme 

Court in Dixie Pine Products Company v. 
Commissioner, 320 U. S. 516 [44-1 ustc 
{ 9127], and in Security Flour Mills Company 
v. Commissioner, 321 U. S. 281 [44-1 ustc 
7 9219], decided in January and February 
of 1944, it was’ generally considered by the 
lower courts that taxes formed an exception 
to the otherwise uniformly accepted doc- 
trine* that expense items “accrue” to a 
taxpayer only when there arises a fixed and 
uncontested obligation to pay. The Supreme 
Court has now forcefully ruled that this doc- 
trine is equally applicable to taxes. 

Under that doctrine, an item cannot be 
“accrued” so long as the obligation to pay 
it is uncertain or contingent. The following 
excerpt from the brief filed with the Supreme 
Court by the Solicitor General in the Di-xte 
Pine case perhaps states the proposition 
better than we could state it: 


“The uncertainty must be resolved; the 
determining ‘event’ must be awaited. These 





1The following are examples taken from a 
vast body of case law: Lucas v. American Code 
Co., Inc., 280 U. S. 445 [2 ustc f 483]; Triplex 
Safety Glass Co. of North America v. Latchum, 
131 Fed. (2d) 1023 (C. C. A, 3) [43-1 ustc § 9207]; 
H. Liebes & Co. v. Commissioner, 90 F. (2d) 932 
(C. C. A, 9) [37-2 ustc J 9361]; Commissioner v. 
Southeastern Express Co., 56 F. (2d) 600 
(C. C. A. 5) [3 ustc ] 888]; Kentucky & Indiana 
T. R. Co. v. Commissioner, 54 F. (2d) 738 
(C. C. A. 6) [1931 CCH { 9701]; Central Power 
Co. v. United States, 44 F. Supp. 596 (C. Cls.) 
[42-1 ustc § 9457]. For a good example of post- 
poning accrual of a disputed, unpaid income 
item until the contest is terminated, see Jamaica 
Water Supply Co. v. Commissioner, 125 F. (2d) 
512 (C. C. A. 2) [42-1 ustc J 9251], cert. denied, 
316 U. S. 698. 





Joseph M. Jones is a member of the 

District of Columbia Bar and a partner 

in the firm of Dudley, Jones and Ostmann, 
Washington, D. C. 
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been taken in some former year now barred. 


principles have been acknowledged in cases 
involving a wide variety of income and ex- 
pense items. And where a taxpayer denies 
or contests an alleged obligation, liability 
therefor is not ‘unconditional’ until he ceases 
to deny it or the issue is authoritatively de- 
cided against him. The resolving ‘event’ in 
such case is the admission or the determina- 
tion of liability; the item ‘accrues’ at that 
time and not before. Lucas v. American Code 
Co., Inc., 280 U. S. 445 [2 ustc J 483].” 


While the actual decision in the Dixie Pine 
case is a negative one, i. e., the Court ruled 
that a taxpayer contesting a state tax could 
not deduct it in the year of assessment, the 
case was presented to the court by the 
government on a broad basis, and the opin- 
ion of the court followed that broad basis. 
On page 9 of the Government’s brief the 
assertion was made that the above principles 
would be applicable “even if it had not been 
thereafter determined that the state statute 
was inapplicable.” The Government’s brief 
continued: 


“Indeed, the fact that the statute is later 
determined to be invalid is irrelevant; for 
even if the statute were held to be valid, 
the item could not be accrued for tax pur- 
poses while it is still in contest, although it 
would be proper to accrue it in the year the 
statute is sustained.” 


Thus, it is a necessary and accepted 
corollary to the Dixie Pine decision that if 
in such a case liability for the contested tax 
is ultimately determined, the right to deduct 
it arises at that time. The Supreme Court 
specifically so stated in the broad language 
used in the opinions in this and the Security 
Flour Mills case, as will be shown in the 
ensuing discussion. In other words, so long 
as the liability is actively contested in good 
faith, accrual must be deferred pending the 
final determination. In the recent case of 
Edward and John Burke, Ltd., v. Commis- 
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sioner, 3 T. C. 1031 [CCH Dec. 13,997], the 
Tax Court pointed out that in this type of 
case it was “not concerned with the legal 
soundness of petitioner’s claim under the tax 
law of New York,” but only with the “bona 
fides of his claim as a matter of fact.” 


A more detailed reference to the two re- 
cent Supreme Court decisions will now be 
made. In the Dixie Pine case, supra, the tax- 
payer sought to deduct in 1937 a tax assess- 
ment of that year which it was actively 
contesting. The tax in question was a tax 
levied by the State of Mississippi upon the 
use of gasoline. The taxpayer used a solvent 
in its manufacturing processes which the State 
authorities claimed to come within the stat- 
utory definition of gasoline under the taxing 
statutes. The tax was assessed and the tax- 
payer brought suit to enjoin its collection. 
The assessment amounted to approximately 
$21,000. It was made in 1937 and the Com- 
pany accrued the tax in its books of account 
and deducted it in its income tax return for 
that year. In December 1938 the Supreme 
Court of Mississippi held that there was no 
liability for the tax and permanently en- 
joined its collection. The Commissioner of 
Internal Revenue disallowed the deduction 
taken in the 1937 return and the Supreme 
Court had before it the question of the 
propriety of the deduction claimed. The 
Court held that the Dixie Pine Products 
Company was not entitled to the deduction 
in 1937 of a tax assessed in that year when 
it was at the same time denying the liability 
for the assessment. In other words, it was 
not permitted to blow-hot and cold in the 
matter. The Court said: 


It has never been questioned that 
a taxpayer who accounts on the accrual basis 
may, and should, deduct from gross income 
a liability which really accrues in the tax- 
able year. It has long been held that, in 
crder to truly reflect the income of a given 
year, all the events must occur in that year 
which fix the amount and the fact of the 
taxpayer’s liability for items of indebtedness 
deducted though not paid; and this cannot 
be the case where the liability is contingent and 
is contested by the taxpayer. Here the tax- 
payer was strenuously contesting liability 
in the courts and, at the same time, deduct- 
ing the amount of the tax, on the theory 
that the state’s exaction constituted a fixed 
and certain liability. This it could not do. 
It must in the circumstances, await the event 
of the state court litigation and might claim a 
deduction only for the taxable year in which 
its ability for the tax was finally adjudicated.” 
(Italics supplied.) 


What the Dixie Pine Decision Means 


“cc 


Thus the Supreme Court has expressed 
clearly and indisputably its disapproval of 
the tendency of lower courts to apply a dif- 
ferent principle in considering the deduction 
of disputed taxes from that uniformly ap- 
plied in considering the deduction of other 
disputed items. There is no substantial 
ground for such a distinction. In both cases 
the question is the same—has the liability 
accrued? When a liability is contingent, as 
it obviously is when the taxpayer is litigat- 
ing with respect to it, the taxpayer must 
“await the event of the State court litigation 
and might claim a deduction orily for the 
taxable year in which its liability for the 
tax was finally adjudicated.” (Dixie Pine 
Products decision.) This is not merely obiter 
dictum. It follows, as of course, from the 
reasoning of the Court. So long as the 
liability for a tax is in litigation, the tax- 
payer’s obligation to pay it is contingent. 
Only fixed and certain liabilities are de- 
ductible. Contingent liabilities are not de- 
ductible. When a contingent liability becomes 
fixed and certain, it then accrues and is then 
deductible. The final determination of the 
controversy by the tribunal in which the 
liability is being contested is the final event, 
which must occur before all the events have 
occurred which fix the amount of the liability 
and the taxpayer’s obligation to pay it. (U.S. 
v. Anderson, 269 U. S. 422 [1 ustc 7 155].) 


The proposition that in the case of a dis- 
puted liability for taxes, the taxpayer must 
await the determination of the litigation be- 
fore being permitted to make a deduction, 
was again forcefully stated by the Supreme 
Court in its decision in the case of Security 
Flour Mills Company v. Commissioner, supra. 
The taxpayer there was in the flour milling 
business. In the taxable year 1935 it sought 
an injunction against the collection of the 
processing taxes which were assessed monthly 
during that year under the provisions of the 
Agricultural Adjustment Act. A temporary 
injunction was granted. Pending the final 
determination of the validity of the tax, the 
Company was required to pay into Court 
an amount equal to the monthly assessments 
of tax. In 1936 the Agricultural Adjustment 
Act was declared unconstitutional and the 
impounded funds were then returned to the 
taxpayer. In 1936-38 it paid certain of its 
customers approximately $45,000 to reim- 
burse them for excess sales prices of flour 
sold during the injunctive period, occasioned 
by the fact that the taxpayer had included 
the processing tax as an expense in comput- 
ing its costs and in determining its sales 
prices during that period. The taxpayer 
operated on the accrual basis of accounting 
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and accrued the processing tax as an ex- 
pense in its books of account in 1935. It 
claimed the right to deduct in that year so 
much of the processing tax as accrued in 
that year and had been subsequently paid 
to customers as reimbursements. The Court 
held that this could not be done and said: 


“It is settled by many decisions that a 
taxpayer may not accrue an expense the 
amount of which is unsettled or the liability 
for which is contingent, and this principle is 
fully applicable to a tax, liability for which 
the taxpayer denies, and payment whereof 
he is contesting Its tax liability, if 
any, to the United States did not differ from 
other debts. Since it denied liability for, 
and failed to pay, the tax during the taxable 
year 1935, it was not in a position in its tax 
accounting to treat the Government’s claim 
as an accrued liability. (Italics supplied.) 


*x* * * 


“The rationale of the system is this: ‘It 
is the essence of any system of taxation that 
it should produce revenue ascertainable and 
payable to the government, at regular in- 
tervals. Only by such a system is it prac- 
ticable to produce a regular flow of income 
and apply methods of accounting, assess- 
ment, and collection capable of practical 
operation’. 


“This legal principle has often been stated 
and applied. The uniform result has been 
denial both to government and to taxpayer 
of the privilege of allocating income or out- 
go to a year other than the year of actual 
receipt or payment, or, applying the accrual 
basis, the year in which the right to re- 
ceive or the obligation to pay has become final 
and definite in amount.” (Italics supplied.) 


Here the Supreme Court repudiated 
specifically the principle followed by the 
lower courts in some prior cases that a 
disputed tax was different from other dis- 
puted items and should be treated differently 
for income tax purposes. The Court said 
that the well-established principle that con- 
tingent liabilities may not be deducted is 
“fully applicable to a tax” and that a tax 
liability “did not differ from other debts.” 
The Court also said that the year when “the 
obligation to pay has become final and 
definite in amount” is the year of accrual. 


In the short interim since the two Supreme 
Court decisions, several lower courts have 
applied the new doctrine. The most per- 
tinent application of the Dixie Pine rule is 
found in Burton-Sutton Oil Company, Inc. v. 
Commissioner, 3 T. C. 1187 [CCH Dec. 
14,064]. In that case the facts were that in 


December 1941, the Louisiana tax authori- 
ties asserted claims for additional income 
taxes for 1937 and 1938 and interest thereon. 
Petitioner contested the additional assess- 
ments and filed an appeal, which was still 
pending at the time of the Tax Court’s deci- 
sion in the case. The Tax Court held that 
no deductions could be allowed for Federal 
income tax purposes of these contingent 
liabilities. The Court said (pp. 1196-97): 


“Issue No. 3.—The question involved in 
this issue is substantially the same as the one 
that was recently decided by the Supreme 
Court in Dixie Pine Products Company v. 
Commissioner, 320 U. S. 516 [44-1 ustc 
9127]. Both parties in their briefs seem to 
agree that the Supreme Court’s decision in 
that case is controlling. In its brief peti- 
tioner concedes that ‘The income taxes 
therefore will be deducted under this deci- 
sion of the Supreme Court when the litiga- 
tion is finally adjudicated.’ We hold that 
the same rule applies also to the interest 
items in question. Section 23 (b) of the 
Revenue Act of 1936 provides for the allow- 
ance as deductions of ‘All interest paid or 
accrued within the taxable year on indebt- 
edness ...’ Here the taxpayer is contend- 
ing before the Board of Tax Appeals of the 
State of Louisiana that it is not indebted to 
the state for the amounts on which the in- 
terest is based. We hold that petitioner is 
not entitled to any deductions for the tax- 
able years 1937 and 1938 on account of either 
the contested additional income taxes or the 
interest thereon, the amounts of which are 
set out in our findings of fact. Dixie Pine 
Products Co. v. Commissioner, supra.” 


It is to be noted that the above decision 
applies the Dixte Pine rule, not only to the 
contested state taxes, but also to the interest 
thereon. No reasonable doubt can be enter- 
tained with respect to the right to deduct the 
interest imposed upon the contested tax or 
other liability as and when the basic lia- 
bility is finally determined. Liability for 
interest is necessarily contingent upon or 
secondary to the principal liability, and the 
deduction would clearly be deferred until 
the liability therefor had been determined. 
Even before the Dixie Pine decision, the 
Bureau of Internal Revenue had so ruled. 
(G. C. M. 9575, X-1 Cum. Bul. 381), and the 
conclusion is now an a fortiori one. In the 
above discussion it is assumed that there is 
no dispute as to the liability for or rate of 
interest upon the finally determined basic 
liability. Of course, if there is a reasonable 
dispute as to liability for interest, deduction 
therefor would in turn be deferred until such 
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liability became fixed, either by final adjudi- 
cation, by agreement, or by admission of 
liability. And if the debtor contends in good 
faith that a lower rate of interest is ap- 
plicable, only that amount should be accrued, 
and accrual of the additional interest liability 
should be deferred to such time as such lia- 
bility may be finally determined. See in this 
connection Electric Storage Battery Co. v. 
Commissioner, 57 F. Supp. 731 [44-2 ustc 
9494], where uncertainty arose as to the 
scope of a judgment and it was only after 
extended negotiations that an amount was 
fixed which could be used for tax accounting 
purposes. The Court said: 


“The judgment lacked that absolute 
quality which would justify its accrual in 
any year prior to the final settlement of all 
controverted questions relating to the claim.” 


In Issue No. 2 in the Burton-Sutton case, 
the State of Louisiana in November 1940 
asserted additional corporation franchise 
taxes for the years 1937 and 1938, which were 
immediately paid by the taxpayer without 
any controversy. The Tax Court ruled that 
in this situation, where the additional tax 
was by reason of erroneous computation, 
the subsequent correction of the error should 
relate back to the taxable year in which the 
mistake occurred, and the additional amounts 
should be allowed as deductions for the 
basic years 1937 and 1938. 


On October 13, 1944, a Memorandum 
Opinion by Judge Turner was handed down 
in the case of F. A. Gillespie and Sons Com- 
pany v. Commissioner (Docket Nos. 110,365; 
112,048) [CCH Dec. 14,185(M)]. The last 
two issues in that case were similar to the 
second issue in the Burton-Sutton Oil Com- 
pany case, supra. The first three issues in 
the Gillespie case involved substantial sums, 
whereas the issues here pertinent involved 
relatively insignificant sums, as to which 
there was apparently no substantial conflict 
between the parties. 


Briefly, the situation presented in the first 
pertinent issue of the Gillespie case was that 
in 1941 a state tax commission determined 
additional income tax against the taxpayer 
for 1937, and taxpayer paid the tax. In 1943 
the commission determined an additional 
tax for 1939, and taxpayer paid it. These 
additional state income taxes were not 
claimed as deductions in any of the tax- 
payer’s federal income tax returns. The 
Tax Court held that since the taxpayer filed 
its income tax return on the accrual basis 
for the years in controversy and Commis- 
sioner did not make any contention that the 
state taxes were not proper deductions in 
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determining taxable net income for federal 
income tax purposes, the state taxes accrued 
in 1937 and 1939, respectively, and taxpayer 
was entitled to the deductions claimed. 


In other words, in the absence of any con- 
test between the parties, it is apparent that 
this involved a recomputation, a correction 
of an error relating back to the basic year 
under the authority announced in the second 
issue in the Burton-Sutton Oil Company case, 
supra, 

The basis for the ruling in the other perti- 
nent issue in the Gillespie ‘case seems more 
questionable. In 1942, a state tax commis- 
sion made a claim against the taxpayer for 
additional corporate license fees for the 
years 1931 to 1941. The taxpayer submitted 
a computation to the commission, which ac- 
cepted it as correct. The commission there- 
upon entered an order for additional cor- 
porate license fees of $448 for 1937, and $319 
for 1939. These amounts were paid in 1942. 
Thereafter, a proceeding was instituted in a 
state court to give finality to the order of 
the commission. The additional license fees 
paid by taxpayer for 1937 and 1939 were not 
claimed as deductions in any of its federal 
income tax returns. The Commissioner con- 
ceded that the additional license fees in the 
amounts of $448 and $319 paid for 1937 and 
1939 were not contested by the taxpayer in 
the court proceeding but claimed that the 
taxpayer contested the fees before the tax 
commission and that under Dirie Pine Prod- 
ucts Company, 320 U. S. 516 [44-1 ustc 
9127], they were not properly accruable 
and deductible in the respective years for 
which paid. The Tax Court held that the 
taxpayer here did not appear to have denied 
liability for fees but appeared to have dis- 
agreed with the tax commission only as to 
the correctness of the amounts claimed by 
the commission. 


The conclusion reached on this issue seems 
erroneous unless it can be assumed that there 
never was any contest with respect to the 
particular items of additional license fees 
for 1937 and 1939, and that as to this phase 
there was merely a correction of an error 
by proper computation, which related back 
to the basic year. In any event the Burton- 
Sutton Oil Company, supra, as a promulgated 
decision of the entire court, would seem to 
be a more acceptable authority. 


That the Tax Court regards the Dixie Pine 
rule as one of general application is evi- 
denced by its recent decision in Atlantic 
Coast Line R. Co. v. Commissioner, 4 T. C. 
140 [CCH Dec. 14,151]. While the deduc- 
tion there did not involve taxes, the facts 
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otherwise coincides with the Burton-Sutton 
situation, in which the company paid all 
taxes that it considered it owed in the back 
years and vigorously contested its liability 
for any additional amounts. The basic facts 
of the above case are outlined in the follow- 
ing excerpt from the opinion of the Tax 
Court: 


“In 1938 and 1939, when petitioner paid 
its maintenance of way employees it took 
the position that nothing more was due 
them. Although the Wage and Hour Ad- 
ministrator contended that additional pay- 
ments were called for, this claim was rejected 
in its entirety by petitioner, and that 
position was maintained until in the tax year 
before us the dispute was adjusted and the 
litigation brought to test the petitioner’s lia- 
bility was settled. Thus the circumstances 
went further than establishing a liability, the 
amount of which had merely not then been 
determined. Petitioner’s position was to 
deny all liability for the whole amount in 
controversy, with the result that it would 
not have been permitted, even had it at- 
tempted to do so, to accrue any part of the 
disputed payments in the years covered by 
the claim. Settlement of the dispute trans- 
formed the obligation for the first time into 
one which was sufficiently definite to be the 
subject of an accrual.” 


After quoting extensively from the Dirie 
Pine and Security Flour Mills decisions, the 
Tax Court definitely committed itself to the 
view that the doctrine there enunciated was 
broad and of “general application”, as follows: 


“We have no doubt that the principles in- 
volved are of general application, that this 
petitioner could not have succeeded in any 
attempt to take advantage of the deduction 
in a prior year, and that for present purposes 
there is no effective distinction between a 
creditor’s obligation to accrue income and 
the debtor’s privilege of accounting for the 
corresponding deduction. It follows that 
the accrual was proper and respondent’s de- 
termination in this respect erroneous.” 


Atlantic Coast Line Is a Positive 
Decision 


It is to be noted that the above decision is 
a positive one, i. e., the taxpayer is told not 
merely that it cannot take the deduction in 
the basic year in which the item is invoked 
but contested, but that the taxpayer can 
take the deduction in the subsequent year 
in which the additional liability is finally de- 
termined or recognized. This decision, 
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coupled with the Burton-Sution decision 
supra, very clearly indicates that the Tax 
Court has the same broad conception of the 
scope and effect of the Dixie Pine decision 
which the Department of Justice evidenced 
in its brief filed in the case and which the 
Supreme Court covered in its opinion in the 
case. 


Several Circuit Courts of Appeal have dis- 
cussed and applied the Dixie Pine rule. In 
Commissioner v. United States Trust Com- 
pany, 143 Fed. (2d) 243, (C. C. A. 2) [44-2 
ustc § 9353], certiorari denied October 9, 
1944, the Court held that where liability as 
a bank director was being contested in liti- 
gation at the time of the decedent’s death, 
and the amount of the liability was fixed 
only by settlement which occurred after 
death, the liability was not accruable and 
deductible during the tax period up to the 
decedent’s death. Citing the Dixie Pine and 
Security Flour Mills decisions, the Court said 
(p. 245): 


“c 


.. . A ‘fair reflection of income’ does not 
require or permit the deduction of a con- 
tested claim where its validity, and also its 
amount (even assuming the claim to be 
valid), are completely unascertainable in the 
period in question. That all the facts upon 
which the stockholders’ suit was based had 
occurred in that period is not enough; the 
liability and its amount were the conse- 
quence of a settlement which occurred after 
decedent’s death (because taxpayer then 
deemed it wise to settle) and which might 
never have occurred if decedent had con- 
tinued to live .. .” 


In 1926 the United States Supreme Court 
decided U. S. v. Anderson, 269 U. S. 422 [1 
ustc J 155], in which the Court held that a 
tax accrues when all the events have oc- 
curred “which fix the amount of the tax and 
determine the liability of the taxpayer to pay 
it.” Now after eighteen years we finally 
learn that the Court meant exactly what it 
then said. We also learn that when a tax- 
payer is contesting the validity of an assess- 
ment, in whole or in part, final adjudication 
or abandonment of the controversy is the 
final crucial event which must occur before 
the ripening of the taxpayer’s right to de- 
duct the contested portion of the tax in its 
income tax return. We finally learn that a 
tax deduction is not different from any other 
deduction in this respect. This is all made 
crystal clear in the’Dixie Pine and Security 
Flour Mills decisions and in later decisions 


of inferior courts applying them to other 
factual situations. 
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Some Phases Remain to Be Changed 


There are some phases of the Dixie Pine 
situation which remain to be clarified by 
subsequent decisions. Generally speaking, 
it would not be reasonable for a taxpayer, 
knowing that it owed the major portion of 
an asserted state property tax, to withhold 
all payments and seek to accrue the tax 
in toto in the subsequent year when the liti- 
gation ended. In both the Dixie Pine and 
the Security Flour Mills cases there was a 
complete denial of liability and not just a 
dispute as to the amount of the assessment. 
It seems reasonable to suppose that, in order 
to avoid distortion of the annual system of 
accounting, the Dixie Pine decision will be 
construed to embrace only such taxes, or 
such part of taxes, as are reasonably con- 
tested. But the fact that the ultimate amount 
of the tax liability has not been settled is 
no warrant for the taxpayer to defer accrual 
of the entire amount. For example, in the 
case of state property taxes, where a lia- 
bility for two-thirds of the amount assessed 
was generally conceded and only the exces- 
sive one-third was contested, the basic two- 
thirds should be accrued and deducted in 
the respective years of assessment and only 
the part being attacked should be deferred. 
Likewise, the taxpayer in the Atlantic Coast 
Line case could not have withheld deduction 
of the entire wages but only the portion 
which was the subject of the contest and 
which was ultimately allowed at the insist- 
ence of the Wage and Hour Administrator. 


A Novel Situation in the 
Cooperstown Case 


The case of Cooperstown Corporation v. 
Commissioner, 144 F. (2d) 693, (C. C. A. 3) 
[44-2 ustc § 9453], certiorari denied No- 
vember 13, 1944, presents a novel situation. 
The taxpayer on the cash basis, paid and 
deducted capital stock tax in 1937, but in 
April 1938 filed a claim for a refund on the 
ground that it was not in business and did 
not owe the capital stock tax. A refund 
was allowed in 1939. The Commissioner 
went back and adjusted 1937 and dis- 
allowed the deduction. The Tax Court and 
the Circuit Court of Appeals affirmed. The 
Court said that the fact that the item here 
was paid, whereas in Dixie Pine it was 
merely accrued, made no material difference. 
In the first opinion the court based the de- 
cision on the Dobson rule, but on review, 
after Security Flour Mills, it squarely ruled 
that a contested liability was not deductible. 
If it could be assumed that the taxpayer in 
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the Cooperstown case, when it paid the tax 
and throughout the tax year, had no inten- 
tion of contesting the tax and only after 
the close of the tax year in which the de- 
duction was claimed did it learn of a basis 
for obtaining a refund, then it would seem 
that the deduction should be allowed in the 
original year. (See to this effect United 
States v. Detroit Moulding Corporation, 56 F. 
Supp. 754 [44-2 ustc J 9456]. The Coopers- 
town decision seems justified only upon the 
theory that, since a claim for refund was 
filed immediately after the return in which 
the deduction was claimed, there was in fact 
no admission of liability on the part of the 
taxpayer. 


Need for a Fixed Rule 


The need for a fixed rule in this field of 
the tax law seems obvious, both from an 
administrative viewpoint and from the tax- 
payer’s reasonable desire to know where he 
stands in this matter of tax accounting. It 
is most impractical to allow a taxpayer large 
deductions for state taxes or other asserted 
but contested liabilities when it may well 
develop, years later, that there is no such 
liability. On the other hand, the taxpayer 
is entitled to know that, when and if a lia- 
bility is ultimately determined, a deduction 
will then be allowed, without the Commis- 
sioner’s coming forward with the vacillating 
defense, too often used, that the deduction 
should have been claimed in some former 
year, now barred by lapse of time. 


Certain early decisions created consider- 
able corfusion as to what should be done 
where a deduction had been allowed in the 
basic year but refund was received in a later 
year. Rather than follow the rule suggested 
in these decisions, that if the earlier year 
were still open, the Commissioner had the 
option of eliminating the deduction in the 
earlier year or treating the refund as income 
in the subsequent year, it seems more logical 
to look to the nature of the earlier deduc- 
tion. If, considering each tax year as the 
unit of tax accounting (Burnet v. Sanford & 
Brooks Co., 282 U. S. 359 [2 ustc J 636]) the 
accrual was proper in the earlier year, no 
retroactive adjustment should be made. The 
refund should simply be restored to income 
in the subsequent year. Only if the earlier 
deduction was improper, as where the lia- 
bility was being contested in the earlier year 
when accrued, should an adjustment of the 
earlier year be permitted. If the deduction 
was improperly allowed, and a tax benefit 
resulted, the refund might be treated as re- 
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stored income in cases where adjustment of 
the earlier year was barred by the lapse of 
time. 


The confusion referred to above was evi- 
denced by the drastic split of the Board of 
Tax Appeals in E. B. Elliott Co. v. Commis- 
sioner, 45 B. T. A. 82 [CCH Dec. 12,075]. 
In that case the taxpayer had paid utility 
bills as presented and had deducted the full 
amount in the earlier year of payment, 1934. 
Following litigation between the utility and 
the municipality, in which the taxpayer took 
no part, an ordinance requiring lower rates 
was declared valid and a refund was made to 
the taxpayer in 1939 covering excessive pay- 
ments in 1934. The Commissioner took the 
view, advocated above, that the deduction 
was proper in 1934 since the taxpayer was 
not contesting the bills, and asserted that 
the refund should be treated as income in 
1939. However, the taxpayer there claimed 
that the refund should be treated as income 
for the tax year 1934, i. e., the related de- 
duction would be eliminated. It was as- 
sumed that the earlier year was still open. 
In an unconvincing opinion, the majority of 
the Board sustained the taxpayer. There 
were six dissents, typified by the following 
language, used by Judge Murdock (pp. 95-96) : 


Judge Murdock Dissents 


“ 


... The accrual, the deduction claimed, 
and the allowance thereof for 1934 were all 
in accordance with proper accounting princi- 
ples and with the statute. The matter ought 
to end there. . 


“I dissent from the opinion that deduc- 
tions and income should be permitted to de- 
pend upon the wholly unrelated circumstance 
that the statute of limitations has or has not 
run. The correct rule, that income tax lia- 
bility must be determined for annual periods 
upon the basis of facts as they existed in 


T_T >> i > 
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each such period, is not only inconsistent 
with the rule favored by the majority, but 
it has been approved by the highest court 
and followed many times by the courts and 
the Board... 


“T prefer to adhere to the more practical 
rule approved and followed in those cases, 
when the question is next properly raised.” 


The closing remark in the dissenting 
opinion above assumes special significance 
by reason of the about-face of the Board 
(now the Tax Court) in the recent case of 
Stanard-Tilton Milling Co. v. Commissioner, 3 
T. C. 1026 [CCH Dec. 13,994]. 


It is significant to note that the same 
member of the Tax Court who wrote the 
majority opinion in the Elliott case (Kern) 
wrote the subsequent opinion in the Stanard- 
Tilton case, pointing out that application of 
the Elliott case was (p. 1030) “precluded by 
the recent pronouncement of the Supreme 
Court in Security Flour Mills Co. v. Commis- 
stoner.” In the Stanard-Tilton case the tax- 
payer had deducted in its return for the fiscal 
year ended June 30, 1935, the amount of 
processing taxes paid by it in that year, 
during which year no contest was made of 
the tax. The Commissioner contended that, 
as a part of a lump-sum settlement made in 
1940, a portion of these taxes was refunded 
and that the deduction utilized in 1935 
should to that extent be reduced (i. e., so 
much of the refund as related to 1935 tax 
payments should be restored to income in 
the 1935 return). In denying the Commis- 
sioner’s contention and in ruling that the 
Elliott decision was affected by the Security 
Flour Mills decision, the Tax Court indicated 
very definitely that the views so vigorously 
asserted in the dissenting opinion in the 
Elliott case will now be followed. 


[The End] 
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How To Check 
Your 722 Claims 


By 


GUSTAVE SIMONS 


Attorney-at-Law 
New York City 
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You can check the claims you are about to file against the check list used by 
Mr. Simons in his own firm when filing claims for relief under Code 
Section 722. Mr. Simons has specialized in this field since 
the inception of the relief provisions. 


Check retainer. 
Secure execution of power of attorney. 
Prepare fee statement. 


Execute letter to Committee on Prac- 
tice regarding same. 


Obtain all Income and Excess Profits 
Tax Returns together with Revenue 
Agent’s reports and settlement agree- 
ments for taxpayer, predecessor, sub- 
sidiary and affiliated corporations. 
Determine most closely applicable earn- 
ings series in accordance with Mimeo- 
graph 5807. 

Adjust earnings figures per income tax 
returns to conform to definition of in- 
come chosen. 

Adjust earnings data per income tax 
returns in accordance with Revenue 
Agent’s reports and agreements. 
Adjust earnings data per income tax 
return prior to 1936 to eliminate abnor- 


How to Check Your 722 Claims 


mal and unusual events, such as would 
be the basis for relief under Sections 711, 
721 and 722 had they occurred in the 
base period. 

Secure profit and loss statements and 
balance sheets for same period as in- 
come tax returns and compare with 
returns. 

Establish taxpayer’s industry classifica- 
tion: 

a. End-product analysis. 

b. Identification of customers. 

c. Identification of trade association. 
Procure earnings data for industry as 
so identified. 

Make similar adjustments to conform 
to consistent definition of earnings and 
to eliminate temporary abnormalities. 


Select data for business in general on 
similar basis. 


Check data. 























































































































































































































































































































17. 
18. 


20. 


21. 
22. 


23. 


Identify comparative companies. 
Secure similar data as to them. 


Procure data as to sales and costs for 
taxpayer, industry, business in general, 
and comparative concerns. 


Obtain all available data as to capacity 
for production or operation immediately 
before and during base period and there- 
after (if commitment existed). 


If new items of production were under- 
taken during or immediately before base 
period, segregate sales, cost and earn- 
ings data for each of these items. 


Ditto if new office is opened. 


Ditto if new sales agencies or dealers 
developed. 


Prepare comparative graphs for taxpayer, 
comparable concerns, industry, business 
in general, with regard to sales, costs, 
productive capacity and earnings, using 
consistent definitions of each item. 


Adjust for temporary abnormalities prior 
to base period. 


Also make comparative graphs for old 
and new items of production, old and 
new production facilities, old and new 
sales agencies. 


For period 1922-1939 on comparative 
charts, identify points at which lines for 
items charted cease to run parallel, i. e., 
when did taxpayer or its industry cease 
to respond: to general business condi- 
tions. Particularly note points during 
base period when sales or earnings for 
taxpayer and/or industry were acceler- 
ating more rapidly than in previous his- 
tory of taxpayer or industry and more 
rapidly than in concurrent experience of 
business in general. 


Check chart anti-parallelism, divergence 
or convergence, against Treasury Bulle- 
tin to indicate qualifying factors for 
relief under Section 722 (b) (1), (2) and 
(4). 

Check qualifying factors for claim un- 
der Section 722 (b) (3). 


Also check against historical analysis of 
corporation per 

a. Conference with corporate employ- 
ees, competitors, customers, trade asso- 
ciation officials. 

b. Examination of Minute Book. 

c. Check list, Appendix A. 

d. Other items mentioned in “Discov- 
ery and Cure of Defects in Section 722 
Claims” reprinted from the March 1944 
Journal of Accountancy. 





31. 


32. 


33. 


34. 


35. 
36. 
37. 


38. 


39. 


41. 
42. 


43. 
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Also check for qualifying factors by 
preparation and analysis of comparative 
profit and loss statements and balance 
sheets. 


Simultaneously, check comparative profit 
and loss statement and charts for indica- 
tions of claims for relief under Section 
711. 
Check for historical analysis and new 
product analysis for claims under Sec- 
tion 721. 
Check proposed reconstruction against 
Treasury Bulletin per 

a. “Conforming Relief Claims to the 
New Treasury Bulletin,” appearing in 
the February 1945 issue of the Journal 
of Accountancy. 

b. Appendix B. 
Prepare preliminary review of qualify- 
ing factors. 


Prepare preliminary reconstruction. 
Prepare preliminary Form 991. 


The foregoing data are to be checked by 

a. Accounting Department. 

b. Statistical Department. 

c. Legal Department. 

d. Client and client’s accountant and 
attorney. 

e. Managing. partner. 
Ascertain whether market analysis and 
field test with customers and dealers are 
necessary and obtain same, if required. 


Prepare final essay and reconstruction 
and Form 991. 


Secure appropriate execution. 
Determine possibility of withholding 
of tax pursuant to Section 710 I. R. C. 
Prepare claim of refund per Form 843, 
if necessary. 

If relief claims have been previously 
filed, 

a. Check same in accordance with the 
foregoing. 

b. If not adequate, withdraw without 
prejudice, subject to refiling within stat- 
utory period. 

c. Where necessary, 
prior to hearing. 


amend same 
At all times, check carefully expiration 
dates on statute of limitations and make 
certain 

a. Any general income tax refund 
claims developed by the review, filed. 

b. Section 711 refund claim filed. 

c. Section 721 refund claim filed. 

d. Form 991 filed or withdrawn and 
amended. 

e. Form 843 filed. 
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File claims. 

Follow for notice of hearing. 

Follow hearings and adjourned dates. 

Waiver signed? 

Agent’s preliminary report received? 
. 30-day letter received? 


Protest, where necessary. 

Conference with Revenue Agent. 
Conference with technical staff. 
Action of Chief Counsel’s office. 
Action of joint committee of Congress. 


Petition for review before Tax Court, 
where necessary. 
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bo es 


tn 
w 


Necessary adjustment of post-war credit. 


Provision for claims for relief for current 
years ending during period of prepara- 
tion and prosecution of claim. 


Appendix “A” 


Business was commenced during or im- 
mediately prior to base period. 


Reorganization of corporation. 


Extraordinary growth. 
Change in capital. 
Improved use of productive capacity. 


. Changes in business policy. 
Changes in distribution. 
e. Material improvement in product. 


Important new customers. 

Changes of product. 

Introduction of new product. 
Change in sales policy as to pricing. 
Change in sales policy as to area. 
Change in sales policy as to product. 


Change in sales policy, involving greater 
economies in selling methods. 


Introduction of mass or concentrated 
selling methods. 


Introduction of selling agency system, 
or acquisition of new sales agents. 


Changes in management personnel. 


Introduction of incentive or profit-shar- 
ing systems. 


Introduction of pension system. 


Increase in plant facilities, particularly 
one increasing productivity without com- 
mensurate increase in cost per unit. 


Strikes. 
18. Floods. 
19. Fires. 
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20. Industry abnormalities. 
. Temporarily depressed state. 
. Public disfavor. 
. Price wars. 
. Tax disadvantages. 
. Mergers. 
. Tariff restrictions. 
. Legislative restrictions. 
. Temporary competition between 
industries. 


Losses due to declaration of unconsti- 
tionality of NRA. 


Over-abundance of marginal producers. 
(Check, where possible, comparative 
number of bankruptcies.) 


Industry changeovers—necessity of de- 
veloping new products or discovering 
new customers. 


Periods of abnormally high profits. 
Loss of key personnel. 

Climatic conditions. 

Price adjustments. 

Competitive duel. 

Public disfavor. 

Internal disorder. 

Loss of important customers. 


Development of bad product. (A 
“lemon” will not only cause direct losses 
but will also involve loss of good will.) 


Lawsuits. (Lawsuits, both by and 
against the taxpayer, usually involve 
abnormalities.) 


Patents. (New patents indicate a new 
product, and possibly a Section 721 case. 
Patent litigation against the taxpayer 
may involve losses.) 


Temporary advantages of competitor. 
(The unexpected development of a néw 
product by a competitor may be short- 
lived, but may destroy profits for sev- 
eral years.) 


Abnormalities in expenses. (The fol- 
lowing may not only directly cause loss 
of profits, but may involve abnormal 
expenditures as well. In this connec- 
tion, consideration should be given to 
the provisions of Section 711.) Expense 
abnormalities to look for are the fol- 
lowing: 

a. Expense of unsuccessful develop- 
ment. 

b. Elimination of waste. 

. Strike expense. 

. Flood expense. 

. Fire expense. 

. Embezzlement. 
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38. 


g. Judgment. 

h. Legal expense. 

i. Change in power cost. 

j. Elimination of commissions. 
k. Change in depreciation. 

1. Reduction of interest rate. 
m. Elimination of interest. 

n. Servicing on bad products. 
o. Reduction in insurance cost. 


High labor turnover. (Unemployment 
tax records should be checked. A high 
unemployment tax might not only indi- 
cate a bad labor turnover situation, but 
also lead to abnormalities. Besides this, 
the very amount of the unemployment 
tax might be abnormal.) 


Deferred maintenance. (Many corpo- 
rations deferred maintenance until the 
base period, and then made repairs and 


improvements that really should have, 


been made in previous years. The plant 
superintendent can advise on this.) 


Bad debt chargeoffs. (Some of these 
made during the early part of the base 
period may be chargeable to other years.) 
Volume sales. (An increase in sales at 
the end of the base period, if carried 
back under the two-year rule into the 
base period, involves not only a propor- 
tionate increase in profits, but often a 
disproportionate increase in profits, be- 
cause volume sales reduce costs, and 
mass production does the same; also, 
the proportion of overhead to gross is 
reduced. In making adjustments, this 
should be borne in mind.) 


Advertising promotion. (The return of 
profits may have permitted an expendi- 
ture of money for advertising which 
produced an increased rate of profit. 
The advertising department or the ad- 


vertising agency of the taxpayer should 
be consulted.) 


Industrial engineers. The retention of 
industrial engineers prior to January 1, 
1940, may furnish a sound basis for a 
relief claim. Such engineers usually re- 
view the following items, among others, 
and these items should now be reviewed 
to ascertain whether any of them af- 
fected production, sales, or net profits: 

a. Addition of new products and elimi- 
nation or reduction of unprofitable prod- 
ucts. 


b. Changes in distribution methods 
and sales territories. 

c. Changes in pricing policies or pric- 
ing methods. 





d. Changes in advertising policies, 
methods, media, and material. 

e. Changes in selection, training, con- 
trol, and compensation of salesmen of 
home office and branches. 

f. Changes in relations with dealers. 

g. Changes in location of plant or in 
location of departments within the plant, 
and effect on flow of work. 

h. Changes in manufacturing meth- 
ods, including inventory control. 

i. Introduction of wage incentive or 
bonus plans. 


Appendix “B” 


1. 
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Have earnings been adjusted for ho- 
mogeneous definition? 


Have they been adjusted for temporary 
abnormalities in prior base period? 


Have charts been checked for 
parallelism? 


anti- 


State exact part and subsection of bulle- 
tin substantiating qualifying factors. 


Are long-term earnings for taxpayer 
or industry as high or higher than those 
in base period? 


Check for Section 722 (b) (1), (2) and 
(3) claims. 


Is there any indication of increased ac- 
tivity following and absorbing effect of 
temporary depressing event — Section 


722 (b) (1) and (2). 


Any acceleration of sales or earnings 
for taxpayer or industry towards end 
of base period? 


Does push-back apply—i. e., are lines 
of sales or earnings accelerating more 
rapidly than industry or general condi- 
tions at end of base period? 


Have the following tests for push-back 
been applied? 

a. The application of the push-back 
rule should not involve a constructive 
change in general economic conditions, 
although taxpayer may be able to dem- 
onstrate its own independence from 
these general conditions. 

b. Push-back can be used only to the 
extent of actual productive capacity as 
of the end of base period, or that com- 
mitted for at that time. 

c. Application of push-back will not 
excuse taxpayer from demonstrating its 
competitive position at the end of base 
period. Even though the term push- 
back is usually used with reference to 
earnings alone, in actual effect, it is nec- 
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essary to apply its principle to sales and 
other elements affecting earnings. 

d. Push-back does not merely extend 
the rate of growth in effect up to end 
of base period for another two years in 
a straight line. Eventually, the effect 
of initial development wears off, as is 
indicated by a leveling off of sales or 
earnings until they run parallel with 
industry or with general business con- 
ditions. Push-back can be incorporated 
in terms of straight-line growth only 
up to the point at which this leveling off 
would have occurred, as demonstrated 
either by the experience of taxpayer or 
of industry. If the change occurred on 
January 1, 1938, and there had been 
a rapid acceleration to the end of base 
period but towards the end the rate had 
begun to level off, although still not 
parallel, it may not be assumed that 
the same rate of growth would have 
continued from January 1, 1936, through 
the entire base period. 

e. Reconstruction is not for the two- 
year period alone. The level at the end 
of push-back is fixed and from that point 
the entire base period earnings are re- 
constructed either on an annual basis or 
at the rate achieved by the end of 1939, 
dependent on conditions elsewhere dis- 
cussed. 

f. The earning level at the end of base 
period is not to be taken as that for the 
entire period, however. Total demand, 
taxpayer’s portion of the demand and 
costs must be demonstrated. Only if 
taxpayer satisfies the other requirements 
under which each of these elements may 
be taken at 1939 levels will it be possible 
to apply the top figure to the entire 
base period. 

g. Actual capacity or constructive 
capacity at the end of push-back will 
be assumed for the entire base period. 

h. If the early part of the calendar 
year 1939 still involved abnormalities, a 
shorter period during that year may be 
considered, although the last quarter of 
1939 alone is dubious because of the 
commencement of the European War. 

i. Under no circumstances will push- 
back be a justification for use of post- 
1939 facts. 


In the application of push-back, the 
following checks should be used: 

a. Prior rate of development. 

b. Prospects of taxpayer at the end 
of base period. 

c. Rate at which labor efficiency has 
evolved in the face of initial difficulties. 
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d. Experience of others in industry. 

e. Relationship between the changed 
portion of taxpayer’s business and the 
unchanged portion. 

f. Reasons for change or commence- 
ment of business. 

g. Sales may not be reconstructed be- 
yond actual or constructive capacity. 

h. Competitive practices, such as dis- 
counts, etc. 

i. Sales policies. 

j. Nature and use of the product. 

k. Advertising and sales promotion 
policies and response of prices to varia- 
tions in amount of sales. 


Did taxpayer have actual productive ca- 
pacity sufficient to cover reconstructed 
sales by end of base period? If not, was 
there a commitment for the same per 

a. Legal agreement? 

b. Purchase? 

c. Expenditure of money? 

d. Other prejudicial action? 


In change of management cases, has 
there been a definition of the new poli- 
cies as to 

a. Manufacture, or 

b. Sales? 


In changed product cases, has there 
been a description of 

a. Real novelty of item? 

b. History of development? 

c. Nature and extent of new market? 


Has fixed asset account been analyzed 
for change in capacity? 


Has over-all demand, during base pe- 
riod, been established? 


If so, do conditions for reconstruction 
of same exist? See article appearing in 
the February 1945 issue of the Journal 
of Accountancy entitled “Conforming 
Relief Claims to the New Treasury 
Bulletin.” 


Do conditions for application of 1939 
level to entire base period appear? 


If not, has actual over-all demand for 
each base period year been established? 


Has portion of demand actually cap- 
tured by taxpayer in 1939 been estab- 
lished? 


Have grounds for increasing same per 
push-back been established ? 


Is taxpayer entitled to use 1939 portion 
under “second approach” as discussed 
in article appearing in the February 1945 
issue of the Journal of Accountancy? 
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24. 
25. 


26. 


29. 


30. 


31, 


32. 


If first approach required, has specified 
portion of demand for each year been 
reconstructed per market analysis? 


Have fixed costs been identified? 


Have variable costs been identified and 
formula for variation established ? 


On basis of adjustment of variable costs, 
have net earnings applicable to recon- 
structed sales been established for 1939? 


Is taxpayer entitled to use 1939 actual 
earnings for entire base period? 


If not, on what has each of the base 
period years been reconstructed with 
reference to 1939? 
a. Reference to comparable companies? 
b. Reference to taxpayer’s own expe- 
rience? 
c. Reference to industry experience? 
d. Reference to general indices? 


Have 1939 earnings been reconstructed 
by push-back? 

If reconstructed ratio of earnings to 
sales is contrary to prior experience, has 
this variation been explained and justi- 
fled? 

Ditto variation of ratio of earnings to 
net worth. 


Have costs been tested on the basis of 
. Wastage of taxpayer’s material? 

. Rejects of finished goods? 
Machinery maintenance cost? 
Unit labor costs? 

Outlays for temporary personnel? 

Promotion and advertising costs? 


ao 2 


mo On 


34. 


36. 


37. 


38. 
39. 


40. 


41. 


43. 


BELGIAN TAX ON CAPITAL GAINS 


The Belgian Government is considering a bill for the taxation of capital gains. 
The provisions would exempt capital gains of 50,000 francs, and any additional 
assets would be taxed at a rate which rises to 100 per cent on 500,000 francs or 
over. Belgian residents would be taxed on their assets at home and abroad, surplus 
values to be figured on the basis of Government-determined coefficients. All assets 
which were involved in any way in the occupation would be affected, but assets 
which have been subject to no change since 1940 would be exempt. 


April, 1945 e TAX ES—The Tax Magazine 


Have prices been checked as follows: 
a. Prices at a level lower than current 
for industry, or 


b. Existence of special trade-in privi- : 
leges, discounts, etc. It is tri 
appella 
that it 
decisio 
rule it: 
facto, 
report 
to rec 


the Pr 


Has check ‘been made on multiple bases 
for relief? 


Has there been complete avoidance of 
post-1939 experience? 


However, does post-1939 experience cor- 
roborate reconstruction and, if not, has 
variation been explained? 


For fiscal-year taxpayers, has portion of 











: D 
last base-period year after December 31, we 
1939, been reconstructed per Bureau 
Bulletin, Part VIII(C)? 

Have adjustments under Section 711 
been made per Part VIII(D)? 
Has growth formula been used and, if 
: Mr. | 
so, has true growth been proved? —_ 
. i the 
If case involves Section 721 as well, has 
it been tested against Part VIII(F) of § Form 
Bulletin? 
Has application of variable credit rule 
been applied? 
In commitment cases, has there been 
adjustment for capital additions after 
commitment? 
Has case been checked against index of 
all reported instances of relief allowed 
per Federal Register? 
Ditto per Tax Court. [The End] 
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It is true that the House of Lords, the highest 
appellate court of Great Britain, has held 
that it may not reconsider any of its own 
decisions.” Buta tribunal that will not over- 
rule itself de jure may contradict itself de 
facto, and it will be found that different 
reported decisions of the House are not easy 
to reconcile.* The Judicial Committee of 
the Privy Council, which hears appeals from 
the Dominion courts, unlike the House of 


[ THE TAX COURT —Continued from page 311 | 


Lords has rejected a doctrine of disability 
at self-correction.” 


This article is not concerned with review 
by the Tax Court of any decision by a judge 
on a question arising under section 721 (a) 
(2) (C) or section 722 of the Internal Reve- 
nue Code, which deal with the excess profits 
tax. Review by the Tax Court of any such 
question is appellate in function, and is lim- 
ited to those judges appointed by the Pre- 
siding Judge for that purpose.” [The End] 


Mr. Roehner, who corrects, in this issue, a misconception regarding 
the Tax Court, is both a member of the New York Bar and a CPA. 
Formerly he was associate editor of the New York Law Journal. 


TAX ON BACHELORS ! the case of the cigarette shortage, an effort 
is being made, unsuccessful as it may be, to 
alleviate the distress of the nation by equitable distribution of the coveted com- 
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modity. In the case of another current and equally distressing shortage, this 
problem of fair distribution looks as though it has really met its masters in the 
state of Georgia. On March 2 a bill to tax bachelors was introduced in the state 
legislature. According to its terms, a Georgia man reaches his majority taxwise 
when he arrives at the crucial age of thirty an unfettered bachelor. In keeping 
with the sage saw that everything truly valuable has a price, the 30-year-old 
bachelor becomes subject to a $100 tax, and each year he successfully shirks his 
patriotic duty, he pays an extra $10. Since some men are by nature escapists, 
the proceeds from this tax should be prodigious, and the bill describes the perfect 
disposition thereof. Each Valentine’s Day they will be divided among the victims 
of the shortage—the state’s spinsters. Yet let it not be thought that the bachelor 
is unduly discriminated against, for the bill entirely exempts him from tax if he 
can prove his good faith by an annual affidavit showing that he has proposed to 
at least three spinsters during the preceding triennium. And besides, the legis- 
lative gallants who sponsored the measure, most of them espoused, introduced 
it too late to receive consideration. 


ind] 


122 London Street Tramways Co. v. London find reason to differ from that rule; that is, 


County Council [1898] A. C. 375. 

1%3Jn 1852 Lord St. Leonards, addressing the 
House of Lords, while the point whether it could 
overrule itself was still unsettled, gave it as his 
opinion, ‘‘that although you are bound by your 
own decisions as much as any court would be 
bound, so that you could not reverse your own 
decision in a particular case, yet you are not 
bound by any rule of law which you may lay 
down, if upon a subsequent occasion you should 


The Tax Court 


that this House, like every court of justice, pos- 
sesses an inherent power to correct an error 
into which it may have fallen.”’ (Bright v. Hut- 
ton, 3H. L. C. 388.) 

144 Sir Frederick Pollock, A First Book of Juris- 
prudence (Second Edition), p. 331. 

15 Read v. Bishop of Lincoln [1892] A. C. 654; 
Pollock, op, cit., note 14, supra, at p, 333. 

“1, B.C. 732. 
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TMHERE has been great interest and con- 

siderable confusion among livestock pro- 
ducers and even revenue agents, concerning 
the meaning of I. T. 3666 isstled by the 
Bureau of Internal Revenue in June, 1944, 
concerning capital gains on sales of breeding 
livestock. The National Livestock Tax Com- 
mittee undertook to work with the Bureau in 
an attempt to clarify and simplify this ruling. 
The result has been the drafting of a further 
ruling which we are informed has been ap- 
proved by the Bureau of Internal Revenue 
and will be published shortly. [Editor’s 
Note: The ruling has now been published 
as I. T. 3712. The version presented below 
is not the final published form, but instead 
a first draft which the authors were per- 
mitted to quote. The information is essen- 
tially the same in the two versions.] The 
ruling reads substantially as follows: 









































































































































Text of Ruling 








“Advice is requested as to the method to 
be employed by livestock raisers in deter- 
mining the extent to which gains and losses 
from sales of breeding cattle held more than 
6 months constitute capital gains and losses 
within the meaning of-section 117 (j) of the 
Internal Revenue Code, as construed by I. T. 


3666 (I. R. B. 1944-11, 19). 


“The livestock producer’s breeding herd 
is recognized by I. T. 3666 (1. R. B. 1944-11, 
19) as ‘property used in the trade or busi- 
ness’ within the meaning of section 117 (j). 
The produce of the breeding herd, however, 
is ‘property held primarily for sale’ and not 
subject to section 117 (j).. This produce in 
the case of cattle consists of all steers, all 
heifers not held for replacement in the 
breeding herd, and all cows and bulls not 
held for breeding purposes but held for sale 
in the normal course of business. It is rec- 
ognized that in the ordinary operation a 
livestock producer customarily sells from the 
breeding herd not only old animals, unfit 
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Selling Breeding Stock Me: 


By FRANK S. } 


for breeding, but also a certain number of 
animals which may be used by another op- 
erator for breeding, or may go to a feeder, 
or direct to slaughter. I. T. 3666 recog- 
nizes that the ordinary sales of livestock by 
an operator are productive of ordinary in- 
come, and abnormal sales which go to reduce 
the breeding herd are subject to section 117 
(j). 

“I. T. 3666 provides ‘The sale of animals 
culled from the breeding herd as feeder or 
slaughter animals in the regular course of 
business is not to be treated as the sale 
of a capital asset’. The phrase ‘culled from 
the ‘breeding herd’ refers to the normal 
selection for sale of those animals which, 
due to injury, age, disease, or for any other 
reason (Other than that of changing the 
breed or the quality of the produce) are no 
longer desired by the operator for breeding 
purposes, and also the normal selection for 
sale of animals for the purpose of maintain- 
ing the herd at a normal size. The test 
is primarily one of normal practice in the 
case of the particular taxpayer involved. 


“Since in many cases it will be found im- 
practical to determine accurately the normal 
number of animals sold from the breeding 
herd, the following prima facie test is pro- 
vided for the guidance of livestock produc- 
ers. If the number of animals sold from 
the breeding herd during a year exceeds the 
number of raised animals added to the 
breeding herd during the same year, it will 
be presumed that the excess number sold 
were animals held for breeding purposes, the 
gain or loss from which (if held more than 
6 months) is subject to the provisions of 
section 117 (j). Such sales go to reduce 
the operator’s breeding herd. Livestock pur- 
chased for the herd to improve its quality 
or change its breeding shall not be consid- 
ered as replacing animals sold for the pur- 
pose of the foregoing test. The operator, 
however, who normally sells all his cattle’s 
offspring and maintains his breeding herd 
through purchase shall be considered for the 
foregoing test as if he maintains his herd 
with raised animals. If the animals held for 
breeding which were sold can not be iden- 
tified, it will be presumed that the resulting 
number of the highest-priced animals sold 
were breeding animals and the balance 
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‘culls’. 
added to the herd is greater than the num- 
ber of animals unfit for breeding and sold 
during the year, none of the animals sold 
shall be considered capital assets subject to 
section 117 (j). 


apital Gains 


STEPHEN H. HART 


If the number of raised animals 


“The determination of whether an animal 


sold was ‘held for breeding’ or was a ‘cull’ 
shall be made from the point. of view of 
the seller, and it shall in no case be deter- 
mined by the purpose to which the animal is 
put by the purchaser. 


Thus if an operator 
reduces his herd by abnormal sales of 


breeding animals, it makes no difference 
whether they are purchased by another op- 
erator for breeding or by a packer for 


slaughter. Similarly, if a producer of regis- 
tered animals sells his normal production 
of animals to another operator who uses 
them for breeding purposes, they are con- 
sidered his ordinary product and the gains 
resulting therefrom are ordinary income not 
subject to section 117 (j). However, gains 
and losses from abnormal sales from such 
a producer’s own breeding herd held more 
than 6 months are subject to section 117 (j). 
The reason of the operator for making ab- 
normal sales of breeding animals held more 
than 6 months are immaterial, and the pro- 
visions of section 117 (j) apply whether the 
animals are sold because of drouth, eco- 
nomic circumstances, or for any other cause. 


“Immature animals which have been retained 
by an operator for breeding purposes shall 
be considered a part of the breeding herd. 
Gains and losses from normal sales of such 
immature animals, however, in accordance 
with the foregoing principles, are not subject 
to section 117 (j). Ewe lambs and heifer 
yearlings held through the winter shall be 
presumed to be held for breeding purposes. 
Heifer calves shall be considered held for 
breeding purposes if and to the extent that 
the operator normally keeps such heifer 
calves for breeding purposes. The same 
principles shall apply to young females of 
other species and to young, unaltered males. 


“TI. T. 3666 further provides that, for the 
purposes of section 117 (j), in determining 
the gain derived from the sale of livestock 
inventoried [on an accrual basis], “The basis 
should reflect any amount of depreciation 
which has been sustained and which has, in 


Selling Breeding Stock Means Capital Gains 


effect, been allowed in the inventory computa- 
tions.” The foregoing has no application with 
respect to livestock inventoried on the ‘farm- 
price method,’ since such method reflects in the 
inventory computations the depreciation sus- 
tained and does not represent cost, nor will 
the foregoing be applied in the case of ani- 
mals raised by an operator and inventoried 
by him on the ‘unit-livestock-price method’ 
(section 29.22 (c)-6 of Regulations 111 as 
amended by T. D. 5423; Mim. 5790; I. R. B. 
1945-1, 37-38), because the proper salvage 
value generally approximates the unit live- 
stock price used by the operator. The basis 
of livestock which has been carried in a 
capital account is subject to adjustment on 
account of depreciation. Also when live- 
stock purchased for dairy or breeding pur- 
poses is included in the inventory and later 
sold under conditions where the sale is 
treated as the sale of a capital asset, the 
basis of such livestock on the date of the 
sale should be adjusted to reflect deprecia- 
tion sustained from date of acquisition to 
date of sale. Such depreciation on purchased 
animals should be computed by taking into 
account the salvage value estimated as to 
the date of acquisition. The basis of such 
purchased animals should be reduced, how- 
ever, only to the extent that the operator 
has, in effect, received the equivalent of a 
deduction for depreciation through his in- 
ventory computations. 


“A livestock raiser who claims that sales 
of his livestock during any taxable year 
should be treated as sales of capital assets 
under the provisions of section 117 (j) 
should attach to his Federal income tax 
return for such year a statement setting 
forth the necessary facts relating to the ani- 
mals sold, and indicating in detail the 
amounts entered in the return and the items 
and schedules in which they are reported.” 


Comment on Ruling 


The foregoing is necessarily complex, for 
the provisions of law under which it is issued ° 
are abstruse; also a livestock producer’s 
treatment of breeding animais is unique tax- 
wise, and his operations vary widely between 
different sections of the country and among 
individuals. A careful reading of the fore- 
going, however, will explain the underlying 
theory; namely, that sales in reduction of an 
operator’s breeding herd are treated as sales 
of capital assets, and ordinary sales not 
reducing his breeding herd are treated as 
producing ordinary income. The limitations 
of the theory should be realized, for it ap- 
plies only to unusual sales. 
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To determine the application of the ruling 
to any particular situation, the full facts and 
the normal operations of the producer will 
have to be analyzed. In every case where 
doubt exists in the mind of a livestock oper- 
ator as to his rights and obligations under 
the ruling, he should seek the advice of a 
competent tax attorney or accountant. The 
observations made by this article are not 
universally applicable, but are based on pre- 
sumptions and generalities that may not 
apply in an individual case. The following 
summary, however, might be suggested for 
the guidance of producers to determine 
whether during any taxable year any sales 
of livestock are to be treated as subject to 
the capital gains provisions and to what 
extent. 


Suggested Procedure for Producers 


1. Determine which of your animals are 
to be considered as part of your “breeding 
herd.” There should be included (a) all 
females which normally would be bred dur- 
ing the taxable year; (b) all sires which 
normally would be used during the taxable 
year for breeding; (c) all ewe lambs or 
heifer yearlings held through the winter to 
be bred the following year; and (d) all heifer 
calves which the operator can establish as 
normally retained for teplacement of his 
breeding herd. There should be excluded 
from the “breeding herd” all steers and 
wethers, all. young animals normally held 
for sale, and all old animals unfit for breed- 
ing because of age or disease. 


2. The number of animals from the 
“breeding herd” sold during the taxable year 
should be compared with the number of 
raised animals added to the “breeding herd” 
as replacement during the same year. If 
the number of such animals sold does not 
exceed the raised replacements, then pre- 
sumably there has been no sale of a capital 
asset. If on the other hand, the number 
of breeding animals sold exceeds the num- 
ber of replacements, the excess number sold 
are presumed to be capital assets. 


3. If it is so determined, that some of 
the animals sold during the year were capi- 
tal assets, the animals sold in reduction of 
the breeding herd should be identified if pos- 
sible. Normally these would be the young 
breeding animals, prime cows and ewes, or 
two year old heifers and yearling ewes, if 
such animals were sold during the year. If 
the number of head sold in reduction of the 
breeding herd exceeds such animals identi- 
fied, then a sufficient additional number of 
breeding animals should be used to make up 
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the total sales of capital assets. In the 
absence of information to the contrary, this 
number should be selected from sales of ani- 
mals bringing the highest price, since nor- 
mally animals fit for breeding sell for higher 
prices than feeder or slaughter animals. 


4. The profit or loss on the sale of these 
breeding animal capital assets in the case 
of operators on an inventory basis is gener- 
ally the difference between the price received 
and the value assigned to them in the open- 
ing inventory. In the case of operators on 
the cash basis, it is the full sales price of 
raised animals and the difference between 
the price received and the cost of animals 
purchased. In the case of a profit on sale 
of breeding animals held over six months, 
only 50 per cent of the gain is taxed; 
losses, however, are deductible in full. 

5. It makes no difference to whom the 
operator sells the animals or for what pur- 
pose they are used by the purchaser. The 
reasons of the seller, also, are of no signifi- 
cance; the ruling applies whether he sells to 
go out of business or because of drouth, 
economic circumstances or any other reason. 


Range Stock Included 


6. The same principles apply with respect 
to producers of registered stock as to those 
of range stock. If a producer of registered 
animals sells his normal production to an- 
other operator, who uses them for breeding 
purposes, they are considered his ordinary 
product, and the profits are ordinary in- 
come. Abnormal sales, however, from the 
registered operator’s own breeding herd, 
which reduce it in size are subject to the 
capital gains provisions. 


Accurate Records Necessary 


7. It is obvious from the foregoing that 
livestock producers must keep accurate rec- 
ords of their inventories if they wish the 
benefits of this capital gains ruling. Such 
records must be kept by operators on the 
cash receipts and disbursements basis as 
well as those who use inventories in report- 
ing income. In the case of a controversy 
between a taxpayer and the government, the 
burden of proof is always on the taxpayer. 
A producer cannot expect to establish a case 
under this ruling unless he keeps accurate 
and full records of all transactions. 


8. The ruling applies to all years subse- 
quent to 1941. Refunds are in order for 
operators who reduced their herds during 
1942 and 1943; and operators are safe in 
filing their returns for 1944 on the basis of 
these rulings. [The End] 
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in the Field of Taxation 


Third Annual Institute on Federal Taxa- 
tion, New York University. Banks & Com- 
pany, Albany 1, New York, 1945. 800 pages. 
$20. The Institute of Federal Taxation, 
sponsored by the Division of General Edu- 
cation of New York University, serves as a 
taxperts’ trading post for the business 
and professional men and women who come 
from all corners of the country to spend 
two weeks exchanging ideas, problems and 
practices. Not content with merely facili- 
tating such intellectual barter among those 
who attended the third annual meeting held 
in November, 1944, the New York Univer- 
sity has made available in book form the 
lectures presented at the session. In the 
words of the forty highly competent tax 
practitioners one might expect to find re- 
flected a wealth of knowledge and experience. 
Granting that the reader who was not pres- 
ent at the Institute cannot recreate the per- 
sonality of the speaker or, in the language 
of J. K. Lasser, Chairman of the Institute, 
the “many-sided discussions in the smoke- 
laden grill room of the Faculty Club,” it is 
nonetheless true that the most enlightening, 
if not the most entertaining, element of each 
lecture is retained for the thoughtful, un- 
hurried consideration of every interested 
student, whether he be, as to eminence in 
his field, a “Kid” or an “Oldtimer.” In fact, 
to give the work of the Institute a permanent 
and far-reaching value, such publication of 
the lectures would seem essential. 


The table of contents reads like a Who’s 
Who in the Tax World: Merle H. Miller, 
chairman of the Income Tax Committee 
and of the Tax Simplification Committee, 
Taxation Section, American Bar Associa- 
tion; Charles W. Tye, member of the Fed- 
eral and state tax committees of the 
Association of Casualty Companies; Paul D. 
Seghers, founder and president of the Fed- 
eral Tax Forum; Norman D. Cann, Deputy 
Commissioner of Internal Revenue, the 


Current Books of Interest 


Treasury Department; Samuel J. Foosaner, 
Chairman of the Committee on Federal 
Taxation, New Jersey State Bar Association ; 
Edward N. Polisher, special lecturer on 
estate, gift and inheritance taxes, Dickinson 
Law School; Thomas N. Tarleau, member 
of the Committee on International Double 
Taxation, American Bar Association. This 
roll call is, of course, but representative, as 
the biographical note after each name is by 
no means exhaustive. 


The subjects of the lectures are as wide 
in scope as the experience of the lecturers: 
estate planning, employees’ trusts, capital 
gains and losses, reorganization, tax prob- 
lems of the family, deductible expenses, war 
contracts, post-war expenses, Section 722. 
Merle H. Miller offers a helping hand to 
those who want to know “What the Tax 
Court Wants to Know in a Reasonable 
Compensation Case.” Paul D. Seghers de- 
fines the art of tax administration as “pluck- 
ing the most feathers from the goose with 
the least squawking” and proceeds to discuss 
some of the “inevitable squawks.” Norman 
D. Cann, on the other hand, gives the 
Bureau’s side of the story. Edward N. Pol- 
isher foretells the income tax fate of the 
family trust, and Thomas N. Tarleau leads 
a panel discussion on the celebrated Section 
722. All in all, between the green covers 
of the book, the reader will find rich and 
varied food for thought. 


The articles are quite extensively anno- 
tated, and in that respect, for the student, 
certainly the written word surpasses the 
spoken. In fact, the format in general seems 
to have been planned with the convenience 
of the reader in mind, for the type is large 
and widely spaced and the organization of 
the material is often marked by boldface 
sideheads. The style, on the whole, is pleas- 
antly devoid of legal lingo, and the reader 
will not find himself digging through There- 
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of’s and Same’s to the meaning beneath. 
The book should indeed prove a valued 
addition to any man’s professional library. 


The Corporate Franchise as a Basis of 
Taxation, by Richard W. Lindholm. The 
University of Texas Press, Austin, Texas, 


1944. 276 pages. $4.50. 


The current prominence of war and post- 
war tax problems should make the reading 
of Mr. Lindholm’s book a thought-provok- 
ing experience for men and women in all 
fields of law and business and particularly, 
of course, for the tax specialists. The Gov- 
ernment’s need for huge revenues to promote 
its economic policies is met in no mean 
measure by corporation taxes, but—and this 
is Mr. Lindholm’s primary theme—the pres- 
ent mode of taxation is inadequate because 
it does not recognize that “the corporation 
requires unique types of taxes. . . .” 


Though a tame enough conclusion on the 
surface, it presents a radical departure from 
the views of certain fiscal economists who 
insist that the personal income tax be applied 
to corporations just as it is to sole proprie- 
torships and partnerships. And even if you 
do not see eye to eye with the author, he 
proves a formidable foe, for he logically and 
lucidly builds his position on a substantial 
tripod: history, law, and economics. 


Historically, the corporation grew out of 
ancient man’s creation of small, separate 
associations within larger associations. In 
the Roman Empire it probably developed as 
a means of collecting taxes: the state-author- 
ized companies gathered capital by issues 
of stock. The medieval church found the 
corporate concept a handy one in setting up 
permanent organizations to carry on its work. 
Tt was the church that gave birth to the 
“persona ficta” idea, the corporation as a 
separate entity, a “person”. In early England 
the corporate organization flourished largely 
because the Crown had few revenue-raising 
powers other than its exclusive right to grant 
patents and English commercial law was 
opposed to the granting of limited liability 
to partnerships. The East India Company 
and the South Sea Company are typical of 
the development. As a result of the “Bubble” 
scandal, however, the Act of 1719 virtually 
blocked further incorporation, and for 106 
years grants of charters were permitted only 
to quasi-public or patriotic undertakings, a 
condition which led to the “de facto” corpo- 
ration, which was the immediate predecessor 
of the business corporation most common 
today. In the United States corporations 
grew along with industry, and by the nine- 
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teenth century the right to tax the corporate 
franchise was widely recognized. Interest- 
ing as are the details of this corporate evo- 
lution, the significant fact to be gleaned from 
them is that in all its periods of history the 
corporation was created in the hope of rais- 
ing revenue. 


A legal lag is apparent in the way Ameri- 
can courts have approached the matter of 
corporate taxation. They have dutifully 
followed the English common law concept 
of the corporate body with little regard for 
the fact that the American corporation is 
not the old English corporation, but is an 
organization unique. The Supreme Court 
has begun, however, to put into practice the 
idea that a statute should be viewed as to its 
purpose and result, and not as to how closely 
it jibes with time-hallowed law. Yet Mr. 
Lindholm presents abundant legal justifica- 
tion for the taxation of the franchise, and 
the individual states of the United States 
have used the franchise as a basis of tax 
largely because it made /egally possible the 
taxing of corporations in a way the states 
thought desirable. 


Economic justifications for the taxation 
of corporations are likewise plentiful. The 
hedonist, the pain-pleasure philosopher, and 
his ally the utilitarian, the author finds ill- 
adapted to dispute the right of corporate 
taxation, since the paying of taxes by an 
artificial being through an agent seems not 
measurably to pain or please the corporation 
or its agent. As for the possible suffering 
of individual shareholders, it is no longer a 
valid contention that the rights of the group 
are made secure by guaranteeing the rights 
of individuals. There is indeed a strange 
conflict between those who say that the privi- 
leges granted to corporations enable them 
to make profit and to pay substantial taxes 
and those who insist that corporations can- 
not make money because of the tax burden. 
But this very cleft in views seems to point 
to the need for a special kind of taxation 
for certain corporations. As his specific rec- 
ommendation, Mr. Lindholm would have 
“the granting of two different types of 
franchises, one type of corporate fran- 
chise for the small and medium-sized local 
corporations and another for the large inter- 
state and monopolistic corporations.” He 
hastens to add that he does not hope to 
cure all business tax ills. His suggestion, 
however, seems well-founded and practical, 
and it should certainly be given serious con- 
sideration as an effort to clear from the 
hulk of corporate taxation the barnacles of 
befuddled and outmoded principles. 
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Acquisitions 
to Avoid Tax 


ie 


Digested from an Article 
in the Harvard Law Review, 
December, 1944 


ADVERTISEMENTS similar to the two 
‘\ quoted above have appeared in other 
issues of those papers and other publications 
circulating in the financial community. The 
ordinary man in the street must surely have 
been puzzled in reading them and wondered 
why anyone would wish to purchase stock 
of a corporation which had just lost $120,000 
and had nothing but cash, or gain control 
of a company which had virtually no assets 
but an original capital of several hundred 
thousands. 


A small minority, however, scrutinized the 
advertisements carefully, for to these initi- 
ates, the words spelled possible federal in- 
come and excess profits tax savings. 


Even in periods of low rates the gov- 
ernment has found it difficult to keep pace 
with the “legal” tax avoidance proclivities 
of the taxpaying public. It is not surprising, 
therefore, that in a period of the highest 
rates in our history the normal fertility of 
invention should be stimulated and there 
should be born new and ingenious schemes 
and contrivances to avoid tax. 


The principal types of avoidance consti- 
tuted attempts to take advantage of some 
privilege or allowance conferred by law. 
Most of these privileges or allowances were 
added to the statute in recent years by a 
Congress which, realizing that the impor- 
tance of fairness in a statute increases with 
the size of the impost, enacted provisions 
intended to permit the “averaging” of in- 
come, t. é., to offset a loss period against a 
profitable period or to balance a profitable 
venture against an unprofitable one. 


Paradoxically, but not unexpectedly, the 
ameliorative provisions designed to relieve 


Digests of Leading Law Review Articles 


FOR SALE: Stock of corporation having 
1943 tax loss deduction $120,000. Sole as- 
sets are $80,000 in cash and equivalent. 


—New York Times, October 31, 1943 


WANTED: To acquire all the outstand- 
ing stock of a corporation with original in- 
vested capital of several hundred thousand 
dollars with present assets at nominal 
values. 

—Wall Street Journal, July 15, 1943 


By HARRY J. RUDICK 


Lecturer in Law 


New York University Law School 


taxpayers from hardship were the very pro- 
visions which the would-be avoiders sought 
to turn to their undeserved advantage. The 
more important of these are the following: 


(a) Provisions of the Internal Revenue Code 
allowing losses to be carried forward or back. 


Example: Corporation A suffered sub- 
stantial losses in 1941 and 1942. It would be 
permitted to carry these losses forward 
against profits of 1943, but it had no prospect 
of profits for 1943 at the beginning of the 
year. Someone who was in a position to 
transfer a profitable business to the corpora- 
tion bought the stock of the corporation at 
the beginning of 1943 for a price far in 
excess of its true value on the chance that 
the loss carry-overs of 1941 and 1942 might 
be applied against the 1943 income of the 
business transferred to the corporation, thus 
saving the latter from both income and 
excess profits taxes. 


(b) Allowance of unused excess profits 
credit carry-overs and carry-backs. 


Example: Corporation B had for each of 
the years 1941 and 1942 an excess profits 
credit of $500,000. Its excess profits net 
income for each year was only $10,000. It 
therefore had no use for $980,000 of its credit 
during the years 1941 and 1942. The unused 
credit may be carried forward against the 
excess profits net income of 1943. Because 
of this a prospective purchaser with profit- 
able war contracts which can be assigned to 
Corporation B is willing to purchase B’s 
stock for much more than its true value in 
the hope that the anticipated profits, to the 
extent of $980,000, will escape excess profits 
tax. 


(c) The privilege extended to certain cor- 
porations to file consolidated returns. 
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Example: Corporation C in 1942 had a 
large excess profits credit and plenty of cash 
but small current earnings. It purchased all 
of the stock of Corporation X which because 
of the war was making large earnings but 
had a low excess profits credit. Thereafter 
Corporations C and X filed a consolidated 
return for 1942 in which the large excess 
profits credit of Corporation C absorbed the 
earnings of the purchased subsidiary, mak- 
ing the earnings of the subsidiary subject 
only to income tax, and not to excess profits 
tax. 


(d) The use of historic invested capital as 
a measure of excess profits credit, 1. e. pro- 
visions basing the credit on the amount put 
into the corporation by its stockholders without 
reduction on account of that part of the 
capital which has since been lost, and re- 
gardless of what the present owners of the 
corporation may have paid for their stock. 


Example: Corporation D started out with 
an original capital of $2,000,000. By the be- 
ginning of 1941, it had sustained operating 
deficits aggregating $1,900,000 so that its 
remaining capital was only $100,000. Yet its 
excess profits credit for 1941 will be meas- 
ured not by its then capital but by its origi- 
nal capital of $2,000,000. It will therefore 
enjoy a credit of $160,000. If income-pro- 
ducing assets are transferred to the corpora- 
tion, the resulting income to the extent of 
$160,000 will be free from excess profits tax. 


(e) Provisions allowing the transferee in a 
tax-free exchange to use the basis of the trans- 
feror as the basis for determining loss, annual 
depreciation or invested capital. 


Example: Corporation E owns a manu- 
facturing plant whieh has an adjusted basis 
of $500,000 but which is worth only $100,000. 
The operations of E have not been profitable 
so that if the plant were sold at a loss of 
$400,000, the loss would not produce any tax 
benefit. Corporation Y, which is owned by 
the same interests that control E, is earning 
substantial profits. Y acquires the plant from 
E in a tax-free exchange, and after operating 
it for a year or so, sells it for $100,000. Since 
Y’s basis for the plant is $500,000 (less de- 
preciation since acquisition by E), there is 
a loss of approximately $400,000 to Y on the 
sale which Y seeks to offset against its op- 
erating profits. 


Birth of Section 129 


By the middle of 1943, transactions of the 
type described had become so numerous and 
the prevailing methods were being so widely 
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bruited about that the Treasury decided to 
ask Congress to strengthen its po ition by 
the enactment of special provisiuss. This 
request culminated in what is now Section 
129 of the Internal Revenue Code: 


“(a) Disallowance of Deduction, Credit, or 
Allowance.—If (1) any person or persons 
acquire, on or after October 8, 1940, directly 
or indirectly, control of a corporation, or (2) 
any corporation acquires, on or after Octo- 
ber 8, 1940, directly or indirectly, property 
of another corporation, not controlled, di- 
rectly or indirectly, immediately prior to 
such acquisition, by such acquiring corpora- 
tion or its stockholders, the basis of which 
property, in the hands of the acquiring cor- 
poration, is determined by reference to the 
basis in the hands of the transferor corpora- 
tion, and the principal purpose for which 
such acquisition was made is evasion or 
avoidance of Federal income or excess 
profits tax by securing the benefit of a de- 
duction, credit, or other allowance which 
such person or corporation would not other- 
wise enjoy, then such deduction, credit, or 
other allowance shall not be allowed. For 
the purposes of clauses (1) and (2), control 
means the ownership of stock possessing 
at least 50 per centum of the total combined 
voting power of all classes of stock entitled 
to vote or at least 50 per centum of the 
total value of shares of all classes of stock 
of the corporation. 


“(b) Power of Commissioner to Allow De- 
duction, Etc., in Part.——In any case to which 
subsection (a) is applicable the Commis- 
sioner is authorized— 


“(1) to allow as a deduction, credit, or 
allowance any part of any amount disallowed 
by such subsection, if he determines that 
such allowance will not result in the evasion 
or avoidance of Federal income and excess 
profits tax for which the acquisition was 
made; or 


“(2) to distribute, apportion, or allocate 
gross income, and distribute, apportion, or 
allocate the deductions, credits, or allow- 
ances the benefit of which was sought to be 
secured, between or among the corporations, 
or properties, or parts thereof, involved, and 
to allow such deductions, credits, or allow- 
ances so distributed, apportioned, or allo- 
cated, but to give effect to such allowance 
only to such extent as he determines will 
not result in the evasion or avoidance of 
Federal income and excess profits tax for 
which the acquisition was made; or 


“(3) to exercise his powers in part under 


paragraph (1) and in part under paragraph 
Fy a 
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The article then presents details of the 
legislative history of Section 129 for those 
concerned with the role it may play as a 


' factor in the interpretation of the section. 


The enactment of Section 129 does not 
mean that all tax avoidance schemes out- 
side its immediate provisions will succeed 
in their purpose. The section must not be 
understood as overriding certain provisions 
of the law designed to accommodate busi- 
ness expediency and to remove impedi- 
ments from ordinary business transactions. 


As Sen. Rep. No. 627, 78th Cong., Ist 
Sess., states, “The test of noncon- 
formity is . .. whether the transaction . 
‘distorts the liability of the particular tax- 
payer’ when the ‘essential nature’ of the 
transaction . .. is examined in the light 
of the ‘legislative plan’ which the deduction 
or credit is intended to effectuate.” 


Some Loopholes Plugged 


Which of the five devices used as exam- 
ples earlier are caught by the new section? 


Example A (loss carry-overs), assuming 
that the acquiring person has no interest in 
Corporation A apart from the possibility of 
tax-saving, is clearly within the new legis- 
lation. 


Example B (unused excess profits credit 
carry-overs), again assuming that the tax- 
saving possibilities are the only attraction of 
the acquired corporation, is similarly cov- 
ered, 


Example C (consolidated returns) appears 
to be outside the scope of ghe section, since 
the acquiring corporation already enjoys the 
excess credit, and it is not the acquisition 
which produces the credit. However, if the 
acquisition in Example C had taken place 
after March 14, 1941, the amended consoli- 
dated returns regulations would block the 
intended tax saving. 


Example D (historic invested capital) will 
be outside the scope of the section if control 
of Corporation D has not changed hands. 
On the other hand, if control of Corporation 
D is acquired by new owners who proceed 
to fill it with income, the new section applies. 


Example E (carry-over of basis) appears 
to be outside the scope of the section since 
the property acquired by Y has been ac- 
quired from a corporation controlled by the 
stockholders of Y. However, if the sole 
purpose of the transaction is to obtain the 
benefit of the higher basis, the plan will 
probably fail. 


Effect of Section 128(c), 1943 Act 


There remains to be considered the effect 
of Section 128 (c) of the 1943 Act which 
provides that Section 129 of the Code is to 
be effective with respect to taxable years 
beginning after December 31, 1943 and that 
the law applicable to prior years shall be 
determined as if the section had not been 
enacted and without inferences drawn from 
the fact that the section is not made retro- 
active. 


First comes a consideration of loss carry- 
overs and loss carry-backs. Where consoli- 
dated returns have been filed the solution is 
simple: The consolidated returns regula- 
tions have for a long time provided that, in 
determining ‘consolidated net income, the 
loss carry-over of a constituent corporation 
from a period prior to consolidation may be 
applied only against the income of that cor- 
poration. The rule applies to carry-backs 
as well. 


Where consolidated returns have not been 
filed, the answer is not so easy. Suppose a 
corporation which had large losses in 1941 
and 1942 is acquired early in 1943 by inter- 
ests which proceed to fill it with a large in- 
come. The corporation in its 1943 income 
tax return seeks to deduct from its 1943 
income the 1941 and 1942 loss carry-overs. 
Will it succeed, assuming that the dominant 
purpose of the interests which acquired the 
corporation early in 1943 was to achieve the 
very tax saving indicated? 


The question is a difficult one. If the cor- 
porate entity is strictly respected, the plan 
must succeed. On the other hand, the Su- 
preme Court has held that the government 
is not always required to respect the sepa- 
rate entity of a corporation if a distortion 
in tax liability results. 


These cases, however, involved corpora- 
tions which were owned completely by a 
single stockholder. It does not necessarily 
follow that the result will be the same in a 
situation where there has been some shifting 
of economic interests. Courts will be hard 
pressed to decide cases like this, but, at a 
hazard, it would seem that the courts will 
probably strike down the egregious cases, 
but will probably sustain transactions where 
there has been a substantial shifting of eco- 
nomic interest, even though the motive may 
have been tax avoidance. 


What has been said above with respect 
to loss carry-overs and loss carry-backs ap- 
plies equally to carry-overs and carry-backs 
of unused excess profits credits. [The End] 


——_ ra 
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Bb benencone excellent law review articles’ 
appeared in 1940 on the subject of this 
article. It was the unanimous judgment of 
the authors that the status of the subject was 
quite unsatisfactory, and it appeared that an 
article which would have for its purpose, not 
a recanvassing of the entire subject, but, 
rather, a view of some of the more recent 
developments, might serve a useful pur- 
pose. 


From United States v. Kirby Lumber Co., 
248 U. S. 1, 52 Sup. Ct. 4 (1931), came the 
basic principle that an increase in net assets 
resulting from a complete or partial cancel- 
lation of indebtedness constitutes “gross in- 
come.” 































































































GENERAL RuULE.—The first essential to the 
Kirby rule, under which a purchase by a 
taxpayer of its own obligations at a dis- 
count creates taxable income through the 
resulting increase in net assets, is that the 
obligation be one personal to the taxpayer. 
The next essential is that the taxpayer’s 
obligation be absolute and not contingent. 
Thirdly, the Kirby rule has no application in 
the case of performance of a contract of 
purchase and sale in accordance with its 
terms. 







































































The corollary of the Kirby rule, first rec- 
ognized in the Dallas case (Dallas Transfer & 
Terminal Warehouse Co. v. Commissioner, 70 
F. (2d) 95 (CCA-5; 1934)), that where an 
insolvent debtor conveys property to his 
creditors, or any of them, in full or partial 
satisfaction of his obligations, no taxable 
gain results if the debtor remains insolvent 
after the transfer, and the further corollary, 
first somewhat weakly advanced in Lakeland 
Grocery Company, 36 B. T. A. 289 (1937), 
that where an insolvent debtor in such a 




































































1 Darrell, Discharge of Indebtedness and the 
Federal Income Tax (1940) 53 Harvard Law Re- 
view 977; Surrey, The Revenue Act of 1939 and 
the Income Tax Treatment of Cancellation of 
Indebtedness (1940) 49 Yale Law Journal 1153; 
Warren and Sugarman, Cancellation of Indebted- 
ness and Its Tax Consequences (1940) 40 Colum- 
bia Law Review 1326; L. P. D. (1940) { 6528, 
6532, (1941) {| 6517. 
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transaction becomes solvent he realizes tax- § facts o 
able gain to the extent by which the trans- can De 
action renders him insolvent, may now be §f 577 (1! 
considered quite firmly established. overdu 

BorrowEp Money Lost.—Few tax decisions § ‘tS. &™ 
of the Supreme Court have evoked more un- § 2'Just 
favorable comment than the Kerbaugh-Em- § !4¢ b 
pire case, 271 U. S. 170, 46 Sup. Ct. 449 served 
(1926). The criticism of the case was prin- consid 
cipally directed to the fact that the Court § W°™ 
dovetailed into a single business deal what § °4™Ce! 
normally would have been considered two — 48'°& 
separate transactions: (1) the debt transac- J '° °#! 
tion consisting of the borrowing of the detert 
funds and their repayment; and (2) the — WS ! 
construction transaction financed through | °ther 
the proceeds of the loan. The Kirby case J ®*°™ 
did not overrule the Kerbaugh-Empire case. J S4™°€ 
At most, its effect was to hold that the Ker- | the € 
baugh-Empire doctrine had no application to J Y*'S© 
a situation in which there was no showing debts 
as to the disposition of the borrowed funds. | W'th, 
Limiting the application to debt adjustment J °?!™" 
cases, it does not seem that the Kerbaugh- eleme 
Empire case is either overruled or discredited. | ¢!™ 
On the contrary, the decision seems to have —_ 
become the basis of a further development the 
in the law of income taxation in relation to | ™2tt 
debt cancellation. Th 

READJUSTMENT OF PURCHASE Price.—From Dent 
the Kerbaugh-Empire rule has evolved thie theot 
“readjustment of purchase price” theory in edne 
debt cancellation cases. A rule which might — ©**" 
come closer to the Kerbaugh-Empire admoni- sexi 
tion to consult the “result of the whole a 
transaction” would be that a cancellation of ec 
debt incurred in the purchase of property “wae 
results in income only if and to the extent 9 rejat 
that the amount of the cancellation exceeds now 
the amount of diminution in the value of the 
property between the date of purchase and 
the date of the debt cancellation. 

StocK For DEBT AND Bonps For Bonps.— _ 
That a corporation realizes no gain or suf- : 
fers no loss upon the issuance of stock in — 
payment of debt or in exchange for evi- — ™S 
dences of debt, is surely a well-grounded — of t 


doctrine. Some doubt was cast upon it by 
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a Board member in 1939 (Hummel-Ross 
Fibre Corp., 40 B. T. A. 821 (1939)). The 
case presented the question whether, upon 
an issuance of stock for bonds and accrued 
interest, the corporation was entitled to de- 
duct such interest. Prior to this decision, 
there does not seem to be any case which 
squarely decided the point. 


The Dental Case 


GRATUITOUS ForRGIVENESS.—The essential 
facts of the Dental case (Helvering v. Ameri- 
can Dental Co., 318 U. S. 322, 63 Sup. Ct. 
577 (1943) ) were these: The taxpayer owed 
overdue note interest and back rent. From 
its creditors it sought and obtained an 
adjustment of both. The items involved 
had been accrued in prior years and had 
served fully to offset income. Without any 
consideration therefor, the noteholders, who 
were the taxpayer’s customers, agreed to 
cancel part of the interest, and the lessor 
agreed upon receipt of a portion of the rent 
to cancel the balance. The Commissioner 
determined that the forgiveness of the debt 
was income. Taxpayer contended, among 
other things, that the forgiven debts were 
exempt as gifts. The Board found that the 
cancellations were not gifts and sustained 
the Commissioner. The Circuit Court re- 
versed on the ground that the cancelled 
debts were gifts, and the Supreme Court, 
with two dissenting votes, affirmed. The 
opinion in the Dental case discloses three 
elements which invite analysis: (1) the 
elimination of the “deduction” approach or 
“tax benefit” theory, (2) a clarification of 
the “donative intent” concept, and (3) the 
matter of “consideration.” 


The “Tax Benefit’ Theory.—Prior to the 
Dental case, there had been developed a 
theory that upon the cancellation of indebt- 
edness income was realized if the debt, for 
example, accrued interest, had been de- 
ducted in the taxpayer-debtor’s income tax 
return for a prior year (the “deduction” ap- 
proach) or, at least, if the deduction had 
offset taxable income (the “tax benefit” 
theory). These theories, insofar as they 
relate to gratuitous forgiveness of debt, are 
now outmoded. Therefore, whatever vitality 


the tax benefit theory has in other fields, 
it appears that in the case of a gratuitously 
forgiven debt, whether the subject matter 
of the gift was deducted in a prior year’s 
return, and, if deducted, whether it offset 
taxable income, is without significance. In 
these cases, the courts now focus their en- 
tire attention on the clear language of Code 
Sec. 22 (b) (3) exempting gifts from income 
taxation. 


Donative Intent—Another effect of the 
Dental case is to require a reappraisal of the 
term “donative intent” as applied to gifts 
within the intendment of Code Sec. 22 (b) 
(3), and perhaps also under Code Sec. 1000. 
The generally accepted notion of donative 
intent as applied to debt adjustment cases 
was illustrated by Randolph Paul in dis- 
cussing gift taxes: “If a creditor cancels a 
portion of an indebtedness in order to sal- 
vage something, it seems clear that donative 
intent is not at work.” No room for doubt 
is left that for the purpose of Code Sec. 
22 (b) (3) an attempt on the part of a 
creditor “to salvage something”, or the fact 
that a creditor, in scaling down a debt, has 
an eye to future business or profits, does not 
militate against a donative intent. 


Consideration—In the Dental case there 
was no quid pro quo, but the Circuit Court 
pointed out that with a slight variation the 
transaction might have been for a considera- 
tion rendering the forgiveness taxable. It 
is clear that the courts have no hesitancy in 
treating as within the rationale of the Dental 
case forgiveness of indebtedness by stock- 
holders. 


Burden of Proof—Where the Commis- 
sioner determines that a taxpayer has real- 
ized income through the reduction or 
cancellation of indebtedness, such holding 
carries with it a presumption of correctness, 
and reliance upon the Dental decision is 
fruitless unless the taxpayer adduces evi- 
dence that the reduction or cancellation was 
voluntary and gratuitous. A mere showing 
that interest was cancelled, with no evidence 
that the cancellation was voluntary and 
gratuitous, is not a sufficient basis for ex- 
cluding such income. [The End] 


ro 


17TH CENTURY TAXMAN: Jean Baptiste Colbert, the financial whiz who pulled 
Louis XIV out of the red partly by improving methods of tax collection, is said to have 
attributed his revenue-raising genius to an understanding that “the art of taxation consists 


in so plucking the goose as to obtain the largest amount of feathers with the least amount 
of hissing.” 
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Taxing Appointive Property 


By J. R. AUSTIN, Member of the Iowa Bar 


: i HE REGULATIONS read: “If a settlor 
transfers property in trust for the life 
of his wife, with a power in the wife to ap- 
propriate or consume the principal of the 
trust, the wife has a power of appointment.” 
[Reg. 105, Sec. 81.24 (b) (1).] The value of 
the property is includible in the gross estate 
of the wife, under Sec. 811 (f) of the Inter- 
nal Revenue Code, as amended by the Rev- 
enue Act of 1942. 


The first federal estate tax, imposed by 
the Act of September 8, 1916, made no refer- 
ence to powers of appointment, but the 
Treasury Department, in 1917, construed 
Sec. 202 (a) as including in the estate of a 
decedent, property appointed by him under 
a general power. This construction shortly 
was invalidated by the Supreme Court in 
U. S. v. Field, 255 U. S. 257 (1921), in which 
it was held that appointed property was not 
includible since it was not subject to distri- 
bution as part of the donee’s estate. 


The 1918 Act included in the gross estate 
of a decedent the value of property appointed 
by him under a general power, either by 
deed executed with reference to his death, 
or by will. No change was made in this 
provision until the 1926 Act substituted “ade- 
quate and full consideration” for “fair con- 
sideration” with reference to sales by the 
decedent. 


The 1932 Act added a provision under 
Sec. 811 (f) to include property passing under 
a general power of appointment, exercised 
by the decedent. It should be noted that 
under the provisions of the 1932 Act, only 
property actually appointed by exercise of a 
general power was included in the gross 
estate of the donee. Consequently, most of 
the litigation under the Act concerned the 
meaning of a “general power,” and what 
constituted its exercise. 


The scope of the 1932 Act was further 
restricted by the decision in Helvering v. 
Grinnell, 294 U. S. 153 (1935), which held 
that even though a general power had been 
exercised, the appointees could renounce the 
appointment and take under the will of the 
donor. The Grinnell doctrine later was ex- 
tended to exclude from the gross estate, 
property appointed under a general power 
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The Revenue Act of 1942 amended Sec. § * ™tt 
811 (f) to include in the estate of a decedent, what 1 
property which at his death was subject to strued 
a power of appointment, whether general or Const 
special, or for which a power had been re- 
leased or exercised, for less than full con- _Not! 
sideration, effective with reference to his tional 
death. Exceptions were provided for powers — ecaus 
to appoint within a specified family class § UPhel¢ 
and/or charities, and powers granted dis- § S&CO"< 
interested “fiduciaries” not exercisable for the 15 
the benefit of the donee or his estate or the — the Te 
creditors of either. cessfu 
: f narro} 
Tax avoidance through the use of suc- TI 
cessive powers is prevented by providing <“ 
that where a tax-exempt power is exercised Pathe 
by creating another power, the exemption — 
is lost to the extent of the property subject 
to the second power. 
Present Issue 
The question today is not whether a gen- Ma 
eral power has been exercised but whether § Boar 
any power ever existed. There are, of course, § Syst 
other important questions concerning re- J recot 
leasibility under local law, requisites of a § time 
release, the meaning of a “restricted class,” § mem 
the effect of a disclaimer, etc. It may be § renc: 
said, generally, that powers of appointment, — to w 
under the amendment, include all powers to § infla 
determine who shall receive the property — opin 
of another, or the income therefrom, except J men 
those special powers specifically excluded — capi 
by statute. Appointive property is includible — Was 
in the gross estate of the donee if the power B ™'tt 
is held at the time of his death, or has been mis! 
exercised or released during his lifetime, if I sh 
such exercise or release was for less than (Ec 
full consideration and could be completely Ecc 
effective only with reference to his death. ye 
The article presents a number of case fror 
discussions in which it is assumed that where pan 
a trustee-beneficiary has a power to appoint doe 
a portion of corpus each year, with a provi- wh 
sion that each year shall be considered sepa- d 
rately, the unappointed portion is subject to Wo: 
gift tax under the 1942 amendment. How- the 
ever, under the regulations, failure to ap- wo 
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point the full amount in any year may be 
considered a taxable release and so cause 
the unappointed portions to be included in 
the decedent’s gross estate. 


In connection with releases, it should be 
borne in mind that power to give a release 
is governed by local law. Most states pro- 
vide for releases, and care should be exer- 
cised to comply with those provisions. If 
the donee of a power does not wish to 
accept it, a timely rejection should be made 
a matter of record if practicable; otherwise 
what is intended as a rejection may be con- 
strued as a release. 


Constitutionality of Provisions 


Nothing has been said of the constitu- 
tional aspects of the amendment, chiefly 
because, first, much of the language has been 
upheld in other sections of the Code, and 
secondly, few persons are in position to raise 
the issue. There are certain provisions in 
the regulations, however, that might be suc- 
cessfully challenged. The exceptions are 
narrowed by regulation. 


The Revenue Act of 1942 made certain 


provisions under which powers, otherwise 
taxable, may be released without incurring 


liability for either estate or gift taxes. These 
provisions, as subsequently amended, may 
be summarized as follows: 


(1) Powers created on or before October 
21, 1942 (date of the 1942 Act) and released 
prior to January 1, 1945, are subject to 
neither estate nor gift tax. 


(2) Powers created on or before October 
21, 1942, which are not exercisable in favor 
of the donee or his estate, or the creditors 
of either, are not subject to estate or gift 
tax unless exercised. 


(3) Powers created on or before October 
21, 1942, and not exercised, may be brought 
within the exceptions of Sec. 811 (f) (2) (A) 
or (B), provided it is done before January 
1, 1945. 


(4) For persons under a legal disability to 
release a power on October 21, 1942, the 
effective date of the 1942 provisions is six 
months after the termination of the dis- 
ability. 


The author makes several suggestions for 
avoiding estate tax on appointive property, 
including that of a careful examination of 
existing wills and trust deeds for powers of 
appointment. [The End] 
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A Tax on 


Marriner E. Eccles, Chairman of the 
Board of Governors of the Federal Reserve 
System, in a statement issued March 2, 1945, 
recommends a heavy tax on gains from war- 
time speculation. ‘When questioned by 
members of the Senate Banking and Cur- 
rency Committee last week,” he begins, ‘‘as 
to what could be done to prevent further 
inflation of capital values, I reiterated my 
opinion that the most effective single instru- 
ment would be a wartime penalty rate on 
capital gains. Since the proposal, which 
was only briefly discussed before the Com- 
mittee, has been widely misunderstood and 
misrepresented in some quarters, I feel that 
I should outline what I advocated and why.” 
(Economist A. M. Sakolski wrote of Mr. 
Eccles’ proposal: “. it is based on the 
erroneous assumption that speculation pro- 
duces inflation. Nothing can be farther 
from the truth. Speculation is the accom- 
paniment and the result of inflation. One 
does not buy to sell again at a future date 
when prices are falling.) 

Mr. Eccles explains his proposal in these 
words: “I did not propose any change in 
the present capital gains tax. My proposal 
would apply only to the sale of capital assets 
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Speculation 


(as defined under the present law) acquired 
during a period to be fixed by Congress. 
My suggestion was that this period be from 
January 1, 1945 until such time as inflationary 
dangers have passed, which might be two, 
or possibly three years after the war. This 
special wartime capital gains tax would not 
be superimposed upon the existing tax, but 
would apply only to assets purchased during 
this period. It would not apply to real 
estate, stocks or other assets acquired at any 
time prior to January 1, 1945. These assets, 
if sold, would continue to be subject to the 
existing capital gains tax. The special tax 
I have in mind would impose a 90 per cent 
rate on capital gains derived from the sale, 
within two years, of capital assets acquired 
during the specified period; thereafter it 
would diminish by 10 per cent, or more, 
annually until equal to the existing rate. 
Capital losses incurred on transactions sub- 
ject to the sepcial rate would be deductible 
against profits.” 

Among the reasons for his suggestion Mr. 
Eccles offers the potentially inflationary rise 
in capital values, as reflected in current 
prices of homes, farms, etc. 
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Law. 
The Shoptalkers: “Capital gains are piling “Of course,” concurred Philo. “When “Let 
up quite nicely of late,” started Philo, “but individual rates run to 91% and corporate propos 
as usual we can get too much of a good _ rates to 95%, we can certainly do a little B ‘cut-of 
thing. Wonder if the Federal Reserve’s ac- better than the present measly 25% on capital large 
tion upping margin requirements from 40% gains without being accused of going hog- § most; 
to 50% had any connection?” wild.” might 
“Well, you can stop wondering,” retorted “Well, the outcry came less from investors Trans 
Star. “It was obviously a direct result of than from what La Guardia would call ‘tin- fected 
the continued upward trend. It wasn’t done horns’, observed Star. “In that category “Th 
out of sheer whimsy; that much we may W* have various sharpshooters always work- : 7 
take for granted.” ing on deals’, juggling this, manipulating “As I 
* ; that, working for a quick killing. Any begin 
PR alc wd got a gdb on. squawl. from such quarters today is wonder- a per 
portant of itself, but nevertheless a link in ge en — agree with you on that,” st 
—— es — suggested the Kid. “There remains the OW 
‘Marriner Eccles, the Federal Reserve question of where to draw the line between J do th 
Chairman, had some other steps in mind,” speculation and sound investing. You wouldn't oT 
remembered the Kid. “Here they are: want to penalize the latter just for the sake Law, 
“1, An excess profits tax on speculative Of putting the bite on speculators.” ae possi 
gains, aimed to eliminate the speculator. “No, I suppose not,” agreed Star. “Still, natur 
i ina aa ities Dita, when I hear of speculators going out to buy and ] 
_ & 4 f * up real estate today—suburban and rural— “oy? 
— the = as well as measures for full with an eye on the veterans’ postwar market, “hut 
employment. 








“3. Continuation of price controls and 
material allocations.” 




















“Well, no reasonable man can argue those 
points,” concluded Oldtimer. 


“What?” exclaimed Dash. “Just what do 
you mean ‘no reasonable man can argue’? 
What about that first point? Haven’t you 
heard the anguished outcry that rose from 
the canyons of Wall Street, to wit: they 
can’t do that to us!” 






























































“IT specifically used the word ‘reasonable’,” 
explained Oldtimer, smiling. ‘That doesn’t 
include everyone. Sometimes I wonder if 
it even covers a majority. But in any event 
there’ll always be opposition, and opposition 
worthy of the name always has a loud voice. 
To me the suggestion has merit.” 


362 









































I can’t help feeling that something should 
be done about it. It’s an established fact, 
not theory, that we have inflation in land 
values with us now, today. Tinhorns’ play- 
ing around doesn’t help that situation.” 


“Couldn’t there be a special high-rate tax 
on profits from real estate sales where the 
real estate has been held less than, say, three 
years?” ventured Philo. “You could exempt 
homes where the seller had actually resided 
since the purchase date; they wouldn’t be 
speculative per se. Apply it, otherwise, to 
all short-term real estate transactions with 
the special definition that three years or less 
is ‘short term’ for purposes of such a tax.” 


“At least that’s a concrete suggestion,” 
assented Law. “There may be various bugs 
in it, but it’s something to build on. What 
sort of rate would you suggest?” 
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“T have nothing to suggest!” exclaimed 
Philo. “I’m not here to advocate, I’m merely 
rationalizing the proposal recently made 
public by Mr. Eccles.” 

“A meaningless bit of nicety!” retorted 
Star. “Never mind who came up with the 
original idea. You are either for it or agin 
it. A tax man today owes the public a duty 
to express himself on matters he is pre- 
sumed to be qualified to comprehend. There- 
fore, my friend. . . 

“O.K., O.K.,” consented Philo, “you can 
have my view for the record. I think the 
aim to put the crimp in speculation is good, 
and if a workable taxing device will help 
to do the trick, I’m for it.” 

“No one answered my question,” 
Law. “What about the rate?” 

“Let’s go back to the Eccles plan for that,” 
proposed the Kid. “To begin with, a certain 
‘cut-off’ date was proposed, to head off a 
large volume of transactions motivated 
mostly by the proposed tax. The date 
might be the date the plan was made public. 
Transactions after that date would be af- 
fected and .. .” 

“The rate, the rate!” persisted Law. 

“T was coming to that,” replied the Kid. 
“As I remember it, the tax was proposed to 
begin at 90% of gain on sales, applicable to 
a period of from two to three years; 80% 
was suggested for sales up to three or four 
years; 70% or 60% up to five years, etc.” 

“Why couldn’t price controls be made to 
do the same thing?” wondered Philo. 

“Theoretical mind at work,” observed 
Law, grinning. “Can’t you perceive the im- 
possibilities in the mechanics of it? There’s 
naturally no earthly way of putting security 
and land sales under the OPA!” 

“T’ll take your word for it,” replied Philo, 
“but I remember your telling me that food 


reminded 


* 


rationing just simply wouldn’t work either. 
And it seems to me, considering the magni- 


tude of that job, that it works pretty darn 


well. But for the OPA, we'd be in an awful 
mess by now.” 


“Granted,” assented Law, “and I’m prob- 
ably wrong in supposing it couldn’t be done. 
I must admit I’ve seen a lot of things ac- 
complished which ‘couldn’t be done’. Never- 
theless, it looks tricky to me.” 


“It just occurred to me,” injected the Kid, 
“that every seller has to keep track of his 
cost, whether he deals in securities, real 
estate or anything else. Why, then, couldn’t 
price control be based on cost-plus? Via a 
cost-plus formula you'd put ceilings on sales 
prices. Anything above the ceiling could 
take the stiff tax rate designed to curb 
speculation, if you wanted to combine tax- 
ing and price control as a_ regulatory 
approach.” 


“If you ask me, it’s a little late in the 
game to come up with all that,” objected Star. 
“That should have been law two years ago.” 


“T can’t agree with you,” countered the 
Kid. “The fact that it wasn’t done earlier 
is not in itself enough to disqualify it now. 
There’s the old saw about ‘better late than 
never’. Also, inflation will threaten us for 
some years to come, not merely at the 
moment. Until we eventually have liqui- 
dated the war effort, reconverted and gotten 
back on a peace-time footing, the inflation 
threat will be with us.” 


“The whole thing looks rather timely to 
me,” concluded Star. “After all, it is largely 
future sales we want to control, sales from 
this point on including the first few postwar 
years. That being so, I think measures to 
curb speculation are not only timely but the , 
least we can do in common decency.” 


* 


A SALES TAX IN NEBRASKA 


Nebraska, so it is reported, may finally succumb to the sales tax technique of 
raising revenue. Not many years ago Nebraskans boasted that they had survived 


the depression without sales tax or income tax. 


But the present boom in property 


prices and the still untapped resources in many a citizen’s bulging pocket have 
led to a new attitude, and some who used to thumb-down any proposals for new 
taxes now think the sales tax might be a useful supplement to the general 


property tax. 
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The President: The annual report of the 
Secretary of the Treasury to the President 
indicates that department’s policy on taxation. 


“Our wartime tax policy has been to adapt 
the tax structure to achieve important war- 
time objectives. 


“Through heavy wartime taxes a large part 
of the financial cost of the war is being 
paid currently by wartime civilians instead 
of being deferred to be met by returning 
service men and women. The large revenue 
collections during the war are restricting 
the growth of the debt, thereby moderating 
post-war fiscal and economic problems. By 
channeling billions of dollars of spending 
power into the Treasury, wartime taxes are 
strongly buttressing the program of eco- 
nomic stabilization. Civilian demands are 
thereby made more controllable and the 
strain is eased on direct controls, such as 
priorities, rationing, wage ceilings, and price 
ceilings. High taxes on war profits and on 
large incomes, moreover, have helped to 


gain popular acceptance of the stabilization 
program. 


“The eightfold increase in tax yields has 
been accomplished in successive stages, thus 
minimizing shock to the economic system. 
Moreover, standards of equity in taxation 
have not been sacrificed. The test of taxa- 
tion according to ability to pay has been 
met through heavy reliance on progressive 
taxes, through special relief provisions to 
alleviate hardships, and through continued 
efforts to close avenues of escape from just 
taxation. The budgeting and payment of 
taxes have been made more convenient 
through the introduction of withholding and 
current payment methods. Individual in- 
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“Wartime taxes must continue as long as a 
war conditions require. For the post-war Debt, th 
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period, however, the tax system must be 
readjusted to the then existing fiscal and 
economic needs. A strong tax system must 
be maintained, for post-war expenditures will 
be far higher than pre-war expenditures 
and we should plan to reduce the debt as 























































































rapidly as economic considerations permit. Assist 
But selective tax reductions and adjustments wood ( 
will be needed to encourage private expendi- § !45 bee 
tures for consumption andinvestment. Such Commi: 
measures are essential to the realization of | !"¢ Se 
full employment in a peacetime economy oi The 
free enterprise and competition. of cert 
“Timing the changes from the wartime tax § elected 
structure to the post-war tax structure will B employ 
present an important and difficult problem. — armed 
Little, if any, reduction in tax rates should § a polic 
be anticipated until after the cessation of § employ 
major hostilities on all fronts. An import- § thougt 
ant factor affecting timing of downward § ments 
adjustments is whether the transition and § ployer 
immediate post-war periods will involve con- § al] his 
tinued inflationary pressures and, if so, at § forces, 
what point of time these will disappear. The § ruling, 
premature relaxation of our efforts on the — now « 
tax front might jeopardize the continuing § regard 
success of the economic stabilization pro- § makin 
gram. On the other hand, too great delay § gener: 
in adjusting the tax structure and rates 
might jeopardize the post-war maintenance Ret 
of high levels of employment and business § to I. 
activity. in wh 
“The problem of adjusting taxes to match : pa! 
the shift of emphasis from wartime objec- J ‘° # 
tives to post-war objectives will require fore- Boars 
sight and coordinated action. The Treasury er 
has been cooperating with other executive the e 
departments and agencies and with the Con- § “PPT 
gressional Joint Committee on Internal that : 
Revenue Taxation in the study of tax ad- derec 
justments for the transition and post-war tgs 
° | a 
periods. waly 
A New Job at the Treasury: The Office — 'S S¢ 
of Fiscal Assistant to the Secretary was set cable 
up under the Reorganization Plan Number the 
III of 1940, and it has just been announced em 
that Mr. Edward F. Bartelt will be the first § NV 
incumbent. Mr. Bartelt is from Quincy, — "U°: 
Illinois, and has been in government service rulin 
since 1917. His job will be the supervision and 
of the administration and coordination of a 
the several functions and activities that have 
been consolidated into the fiscal service, Je 
such as the Office of Commissioner of Ac- men 
counts, the Division of Bookkeeping and com 
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Warrants, the Division of Disbursement, the 
Division of Deposits, the Section of Surety 
Bonds, the Office of Commissioner of Public 
Debt, the Division of Loans and Currency, 
the Office of Register of the Treasury, the 
Division of Public Debt Accounts and 
Audit, the Division of Savings Bonds, the 
Division of Paper Custody and the Office 
of Treasurer of the United States. 


Assistant Commissioner: William T. Sher- 
wood (see cover for January, 1945, issue) 
has been promoted from Assistant Deputy 
Commissioner to Assistant Commissioner. 
The Senate confirmed the promotion. 


The Commissioner: Upon the induction 
of certain key personnel, employers have 
elected to continue at least a part of the 
employee’s salary while he served in the 
armed forces without setting a precedent or 
a policy for the treatment of all inducted 
employees. At first blush the Commissioner 
thought that in order to deduct these pay- 
ments under the income tax law, the em- 
ployer should have a settled policy toward 
all his employees inducted into the armed 
forces, but in a special and recently released 
ruling, he has reconsidered. Payments are 
now deductible if reasonable in amount, 
regardless of whether the employer has been 
making such payments to his employees 
generally. 


Retroactive Wage Payments: According 
to I. T. 3716 (454 CCH { 6148), in a case 
in which an employer was ready and willing 
to pay retroactive wage increases requiring 
the approval of the National War Labor 


Board, the payments of such increased 
wages are deductible for the year in which 
the employer filed an application for such 
approval with the NWLB, to the extent 
that such payments relate to services ren- 
dered in the year of the application or years 
prior thereto. Where the wage increases 
are contested, the deduction is allowable 
only for the year in which the controversy 
is settled. This principle is equally appli- 
cable to wage and salary adjustments under 
the Stabilization Act of 1942, which adjust- 
ments are subject to the approval of the 
NWLB, the Commissioner of Internal Reve- 
nue, or the War Food Administrator. This 
ruling applies to both cash and accrual basis 
and hence supersedes the prior cash basis 
special ruling allowing deduction in the year 
when paid. 


January Income Payments: The Depart- 
ment of Commerce has announced that in- 
come payments to individuals in January 
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reached 13,320 million dollars, an increase 
of six per cent over the figure for January, 
1944. But the January income payments 
were eight per cent lower than December’s 
record level of 14,405 million dollars, a de- 
crease attributed for the most part to the 
usual sharp drop in dividend and interest 
disbursements at the beginning of the year. 
Allowing for this and other variable factors, 
the Department found that the index of total 
payments had risen from 239.0 in December 
to an unprecedented high of 241.3 in Janu- 
ary. About half of this rise may be attrib- 
uted to the expansion of agricultural income, 
as shown primarily in the increase in the 
Agriculture Department’s seasonally ad- 
justed index of farmers’ cash income from 
marketings. Most components of nonagri- 
cultural income revealed moderate gains, 
retail trade topping the list. Less than the 
usual seasonal decline occurred in factory 
pay rolls, while military payments were still 
on the upswing. 


The Debt Limit: A reserve of 17% billion 
dollars is not very much when you are 
running a big business like the United States 
and when you are fighting two wars at once. 
This is the amount remaining as issuable 
under the authorization for a national debt 
of $260 billion. Congressman Doughton 
went into Congress recently and asked that 
the limit be raised to $300 billion (H. R. 
2404). This was not unexpected as the new 
debt iimit has been accepted as a certainty 
for sometime. 


State Health Programs: With a study of 
the Social Security system under way by a 
Congressional committee, with a view to 
establishing a permanent, rather than a fluc- 
tuating, rate of tax upon the employer and 
the employee for the support of the program, 
some national attention is being detracted 
from this to state health insurance programs. 
California is typical. Many will remember 
the E. P. I. C. (End Poverty in California) 
and the Thirty Thursday and the Townsend 
Plan, all plans which, like hothouse flowers, 
attained a certain well-nurtured growth in 
their sheltered environment, but which, 
when exposed to the vigorous outdoor cli- 
mate of general public opinion, withered and 
died. The Governor of the Golden State is 
sponsoring some of the six bills that have 
been introduced in the California state legis- 
lature. Sickness may not be ended by 
legislation, but nevertheless Senate Bill 500 
is committed to “the end that the general 
health of the people may be improved and 
the misfortune and financial strain arising 
from the onslaught of illness or injury be 
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avoided * * *” The ills of the benefi- 
ciaries may be alleviated but the employ- 
ers’ are multiplied by a 3% tax on their 
payroll to match a 3% contribution by the 
employee (rate depends on which of the 
bills is finally passed). Will this be a prel- 
ude, Washington wonders, to pressure from 
the states for Federal contribution to state 
health programs, with a consequent raise in 
the federal tax rate? 


Catching the Tax Dodger: In the last 
fiscal year the Bureau paid to informers a 
total of $77,209.35 as rewards for informa- 
tion leading to the collection of taxes from 
and the punishment of persons violating the 
Internal Revenue laws. The largest award, 
$17,000, was paid for information leading to 
the collection of $917,000 in taxes from an 
amusement firm, and the smallest was $6.93. 


Through informers the Collector caught 
up with bookmakers and operators of policy 
and number rackets. 


As required by law, the rewards went only 
to persons who supplied definite information 
which led directly to the collection of taxes 
in specific cases. No rewards are ever ‘paid 
for unsupported accusations. 


License Tax: A government contract took 
the contractor into a state in which the 
contractor did no other business. His con- 
tract contained the usual provision for re- 
imbursement for payments “required by 
law” and made from the contractor’s own 
funds. The contracting officer was upheld 
by the court in disallowing the payment of 
the state license tax. This tax is a require- 
ment of doing business generally and has no 
application specifically to the contract. Hence, 
the contractor must assume payment of the 
tax. 


Tax Treaty with France: The tax conven- 
tion and protocol between the United States 
and France, effective January 1, 1945 (see 
the article by Mitchell B. Carroll in the 
March issue of TAXES) has made neces- 
sary the amendment of Regulations 111 with 
regard to exemptions from withholding. 
Although the amendments apply as of Janu- 
ary 1, 1945, the amending T. D. (5443 CCH 
6144) provides that compliance with the 
withholding provisions prior to amendment 
will be allowed for income from sources 
within the United States paid up to March 
15, 1945, to nonresident aliens, citizens of 
France, or French corporations. 
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The New Dependency Definition: Whe TAXE 
filing their income tax returns, many fami. £"S'8" 
lies who are giving homes to orphans, placed S._ _T&S 
by overcrowded orphanages, were disap. [Mobile 
pointed to learn of the new definition of MacArt 
dependents which prohibited their taking Building 
deduction for dependents because the orphans § "°° 4 
were not adopted. This made front page § ™% '> ‘ 











news in Colorado, where the typical over. 
crowded orphanage viewed the situation 
thus—“If all the children who are now in 
free homes were returned to us at once, our 
institution would be swamped. I don’t know 
what we would do.” 





















A Federal Tax Commission: Congress- 
man Angell has introduced a bill (H. R. 
1410) to establish a commission on taxation 
in the United States. An ambitious program 
is outlined, that of recommending ways and 
means of unifying and integrating the entire 
tax structure of the nation,” upon a pattern 
or policy of economic and social concepts 
consonant with the modern principles of the 
nation.” The bill probably stems from the 
Intergovernmental Fiscal Report presented 
to the Secretary of Treasury in June of 1943, 
The committee preparing this report con- 
ducted a vigorous and comprehensive study 
of the entire subject of intergovernmental 
fiscal relations, and one of their many rec- 
ommendations was the creation of a Federal 
and State Fiscal Authority. 




















Following that line, the bill proposes that 



























the commission be authorized to analyze and se 
report on facts in relation to: sectio 
1. The overlapping, conflict and the pyra- banki 
miding of the intergovernmental tax struc- } Pool 
ture among the tax-levying units of the 
federal, state and local governments; 
2. The financial interrelations of the three 
levels of government; 
3. The economic and social effects of the 
present tax structure on home and farm Fo 
ownership, upon the financial stability of — manc 
the federal, state and local governments, and — San 
upon the general welfare; least 
4. The effects of the present tax structure = 
on the basic patterns of urban and agrarian walk 
land use and the relation of taxation to a B cour 
sound public land policy. reso 
The proposed commission shall have four- § fishi 
teen members representing the Senate, the § aske 
House, the Treasury, state government, local the « 
government, home ownership, agriculture, a cil 
labor, manufacturing, urban real estate, com- lant 
merce and education, all serving without 
compensation. ae 
Wa 
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TAXES Liberated from Jap Internment: 
Ensign Vonesh, Chicago lawyer, writes of 
his “rescue” of TAXES in Manila: “We 
[Mobile Communications Unit attached to 
MacArthur’s staff] are officing in the Wilson 
Building in the middle of the ruins of what 
once was the heart of this city. This build- 
ing is one of the few that are still usable, 


MANILA—Interior of a large bank in the cit 


although it has been looted severely. In 
reconnoitering for a suitable office I came 
upon and immediately rescued a number of 
copies of TAXES—The Tax Magazine, from 
early 1939 to July 1941. This office was 
formerly occupied by the Collector of In- 
ternal Revenue.” 


of Manila completely wrecked and 


looted by the Japs before they retreated behind the walls of the “Intramuras” or walled 


section of the city. Two 
banking floor. 
Pool. 


American soldiers inspect the rubble remaining on the main 
Photo by Tom Shafer, Acme Newspictures’ Cameraman for War Picture 


ecg 


Fishing Towns or Taxes? 


Former Shoptalker Gluick, now Com- 
mander Gluick, has sent us an item from the 
San Pedro News-Pilot to the effect that at 
least some cities are hungry for revenue and 
seek new taxes to feed on. The story goes 
that the mayor of Atlantic City, of board- 
walk fun and fame, said that unless new 
sources of revenue were found, the popular 
resort town would “revert to the status of a 
fishing village.” Scraping the tax barrel, he 
asked for a toll on all automobiles entering 
the city limits, a tax on all hotel rooms, and 
a city luxury tax. Those who play in At- 
lantic City, he felt, should help support it. 
Other cities have already levied new taxes. 
Montgomery, Alabama, has imposed a one 
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per cent gross levy on motion picture show 
receipts. In San Bernardino, California, a 
new tax program includes a one per cent 
city sales tax, a three per cent amusement 
tax, an increase in business licenses, and a 
doubling of the tax on games, shows and 
exhibitions. A special city sales tax of one- 
half of one per cent has been demanded by 
Mayor Bowron of Los Angeles. There are 
those who justify such taxes and those who 
cry for economy and efficiency in place of or 
in addition to taxes. But if it were simply 
a matter of choosing between fishing villages 
and higher taxes, you could expect to find a 
speedy sprouting of angling enthusiasts. 
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SUPREME COURT 


Corporate sale of assets consummated by 
stockholders after liquidation: Tax evasion. 
—Where taxpayer corporation withdrew 
from its oral agreement to sell certain real 
estate, its only asset, upon the advice of its 
counsel that such sale by a corporation 
would entail heavy income taxes, and there- 
upon taxpayer went into complete liquida- 
tion and immediately thereafter its two sole 
stockholders consummated a sale of the 
property to the same purchaser on the iden- 
tical terms of such former oral agreement, 
the gain therefrom was taxable to the cor- 
poration and not to the stockholders. The 
Supreme Court finds that there was support 
in the evidence for the holding of the Tax 
Court that the sale, although in form by the 
stockholders, was in reality in performance 
of the prior agreement of the corporation, 
and that its choice of procedure in consum- 
mating it did not change the burden of the 
tax. S. Ct., Commissioner of Internal Reve- 
nue, Petitioner, v. Court Holding Company, a 
Florida Corporation. 45-1 ustc § 9215. 


Stock acquired by employee under option. 
—Taxpayer, an employee of A corporation, 
was given in 1934 an option to purchase 
stock of B corporation at a fixed price as 
compensation for services rendered A in 
effecting the reorganization of B, which op- 
tion was exercised by him in 1938 and 1939. 
The stock when delivered to taxpayer in 
1938 and 1939 had a greatly increased value. 
The Tax Court having found that the option 
had no market value when given and that 
the parties contemplated that such compen- 
sation would consist of the realizable value 
of the option when exercised, the Supreme 
Court holds that it was the excess in value 
of the shares of stock over the option price 
whenever the option was exercised that was 
compensation taxable under Sec. 22 (a), 
1938 Act and the Code. One dissent. S. Ct., 
Commissioner of Internal Revenue, Petitioner, 
v. John H. Smith. 45-1 ustc J 9187. 


APPELLATE AND LOWER 
COURTS 


Life estate v. fee interest—Effect of state 
court pro forma orders.—Decedent’s hus- 
band, who died in 1917, bequeathed her the 
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* recove! 
A 2 , civen t 
use of the income of his residuary estate ceeding 
“without any reservation of any sort” and tax lial 
“such of the principal as may be necessary limitat: 
for her own maintenance.” He _ further ‘acome 
directed her “at her death to divide same ductior 
equally among my children.” The Orphans’ fact tt 
Court awarded the residuary estate to de- the ter 
cedent and did not require her to file a bond, § of nor: 
and, after her death, in 1939, approved the payme 
“First and final account of Anna D. Childs B ment 
(now deceased) life tenant.” It is held that ance ¢ 
the question of whether decedent held title B cca-. 
as life tenant or in fee, on its merits, is B jjoner, 
not determined, and, consequently, the Com- Respor 
missioner is free to hold that decedent held 
a fee title in her husband’s residuary estate, Dec 
and to include it in her gross estate for § purpo 
taxation purposes. First Mechanics National — to a ¢ 
Bank v. Commissioner, 41-1 ustc § 10,004, 117 — pose 
Fed. (2d) 127, followed. CCA-3, Commis- — Purpo 
sioner of Internal Revenue, Petitioner, v. § the de 
Estate of Anna D. Childs, Deceased, James H. § annui 
Childs, Harvey Childs III, Blair Childs and | settle 
The Union Trust Company of Pittsburgh, § of the 
Executors, Respondents. 45-1 ustc § 10,171. estate 
Notice of deficiency.—Notices of a defi- ae 
ciency in gift tax of a donor mailed to the § ;. 4. 
trustee and the donee within one year from as i 
the expiration of the period of limitations pg 
for assessment against the donor are timely; any 
it is immaterial that no notice was ever yer 
mailed to the donor and that he was at all stale 
times financially able to pay the deficiency. corpt 
CCA-3, Fidelity-Philadelphia Trust Company, ates 
Alleged Trustee and Transferee, Petitioner, v. § ..1¢ 
Commissioner of Internal Revenue, Respond- to de 
ent. Samuel T. Bodine, Alleged Transferee § oxo 
and Donee, Petitioner, v. Commissioner of § and 
Internal Revenue, Respondent. 45-1 vustc § p,.,, 
1 10,176. Sent 
Share of profits in addition to interest on § Esta 
loan: Ordinary expense.—Payment by tax- F eit. 
payer corporation of 25 per cent of its proi- D 
its, in addition to 6 per cent interest, to its Sen 
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president under a contract by which he 
loaned taxpayer sums of money on an un- 
secured basis, was held not to be an ordi- 
nary and necessary business expense within 
the meaning of Code Sec. 23(a). The Cir- 
cuit Court holds such question to be one of 
fact under a finding of the Tax Court which 
had ample support in the evidence. CCA-3, 
Geo. J. Haenn, Inc., a Corporation of the 
State of Pennsylvania, Petitioner, v. Commis- 
sioner of Internal Revenue, Respondent. 45-1 
ustc J 9175. 


Payment on bond given in abatement pro- 
ceedings.—Payment in 1940 of judgment, 
recovered by the Commissioner on a bond 
given by taxpayer in 1923, in abatement pro- 
ceedings, to secure payment of additional 
tax liability for 1917, after expiration of the 
limitation period, was a payment of federal 
income tax, which is not an allowable de- 
duction under Code Sec. 23 (a) (1). The 
fact that the taxes were paid pursuant to 
the terms of the bond rather than as a result 
of normal procedures for the collection and 
payment of taxes did not make of such pay- 
ment a loss not compensated for by insur- 
ance or otherwise under Code Sec. 23 (f). 
CCA-3, Edwin J. Schoettle Company, Peti- 
timer, v. Commissioner of Internal Revenue, 


Respondent. 45-1 ustc J 9199. 


Deductible contributions for charitable 
purposes.—Where deceased left his estate 
to a corporation to be formed for the pur- 
pose of using the income for charitable 
purposes, subject to settlement of certain of 
the decedent’s contracts and subject to two 
annuities to individuals, but the executor 
settled some of the contracts out of corpus 
of the estate, the entire gross income of the 
estate during the taxable years before it 
was turned over to the corporation, except 
for the amounts used to pay the annuities, 
is deductible by the estate under Sec. 162 
(a), Acts of 1936 and 1938. Where the facts 
are incontrovertible that the testator in- 
tended to set up a corporation devoted to 
charitable purposes, such intention will be 
given effect, and the executor, by defraying 
corpus charges out of income to protect the 
estate, and by paying certain bequests him- 
self instead of waiting for the corporation 
to do so, does not divest the charity of its 


} exemption under Sec. 23 (0), Acts of 1936 


and 1938. CCA-5, Commissioner of Internal 
Revenue, Petitioner, v. The Citizens and 
Southern National Bank, Executor of the 
Estate of J. B. Whitehead, Deceased, Respond- 
ent. 45-1 ustc J 9182. 


Discharge of taxpayer’s indebtedness: 
Constructive receipt of income.—Where, as 
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part of the consideration for the transfer of 
oil leasehold interests, the vendee agreed to 
procure the discharge of taxpayer’s indebt- 
edness to A, and thereupon the vendee in 
1939 gave to A a series of promissory notes 
secured by the contract and where A did 
not release taxpayer from his obligation but 
agreed to treat the new notes as collateral 
security, it is held that the value of such 
notes received by A as did not mature in 
1939 and were not paid in such year is not 
income to taxpayer in 1939 pursuant to the 
court’s conclusions, including the following: 
Such unpaid notes did not come into the 
possession of the taxpayer nor could it bor- 
row on them. They did not result in a 
reduction of taxpayer’s indebtedness until 
paid and merely served as collateral to se- 
cure payment. Because vendee’s contract 
with taxpayer of which the notes were a 
material part was not only conditional but 
also required the performance of certain acts 
in addition to the payment of money, the 
notes were not negotiable by taxpayer and, 
therefore, without value to it. One dissent. 
CCA-5, D. D. Oil Company, Inc., Petitioner, 
v. Commissioner of Internal Revenue, Re- 
spondent. 45-1 ustc § 9183. 


Deductibility of drilling costs as expenses. 
—A taxpayer who acquires oil and gas 
leases and as part of the consideration agrees 
to drill wells upon the leased property with- 
in a certain time or to lose its interest is 
in the same position as one who drills to 
obtain an interest and, in drilling, makes a 
capital investment, no part of which can be 
called a deductible expense. Although Art. 
23 (m) (16) of Regulations 101 and Sec. 
19.23 (m)-16 of Regulations 103, applicable 
to the years 1939 and 1940, purport to give 
a taxpayer an option either to capitalize 
drilling costs or to deduct them as expense, 
such regulations applied under the circum- 
stances of this case, are in contravention of 
Code Sec. 24 (a) (2), and, under Code Sec. 
23 (1) and (m), the exhaustion of capital 
investments can be cared for only by de- 
preciation and depletion allowances over the 
years. CCA-5, F. H. E. Oil Company, Peti- 
tioner, v. Commissioner of Internal Revenue, 
Respondent. Fleming - Kimbell Corporation, 
Petitioner, v. Commissioner of Internal Reve- 
nue, Respondent. 45-1 ustc J 9200. 


Interest on estate tax deficiency paid by 
transferee.—Summary action by the Com- 
missioner against a transferee under Sec. 
316 (a) (1), Act of 1926, which provides 
that the liability of a transferee of property 
of a decedent for estate taxes and interest 
shall be assessed, collected, and paid in the 
same manner as a deficiency, is an action 
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in rem against the property in the hands of 
the transferee, and not against the trans- 
feree personally. Interest on such a defi- 
ciency in estate tax, paid by the transferee, 
is not a debt of the transferee, and not 
deductible by the transferee under Sec. 23 
(b), Act of 1938. CCA-5, Commissioner of 
Internal Revenue, Petitioner, v..Estate of Hunt 
Henderson, Deceased, Allard D’Heur, Execu- 
tor, and Jeanne Crawford Henderson, Execu- 
trix, Respondents. Commissioner of Internal 
Revenue, Petitioner, v. Jeanne Crawford Hen- 
derson, Respondent. 45-1 ustc J 9185. 


Tax-free interest: Profit from sale of non- 
interest bearing warrants of Texas.—The 
difference between the cost to taxpayer of 
non-interest bearing warrants issued by the 
State of Texas and the amount later col- 
lected from the state was held includible in 
gross income under Sec. 22 (a), 1936 Act 
and the Code, such amount not constituting 


after completion of the services in the tax- 
able year 1940 and the balance of $9,375 was 
received in January 1941. The Circuit Court 
holds that taxpayers are entitled to the bene- 
fits of Code Sec. 107, as added by Sec. 220 
of the Revenue Act of 1939, since more than 
95 per cent of the whole of such compen- 
sation was received on the completion of 
their services. The relief afforded by the 
statute was held not to be confined to com- 
pensation received in a single taxable year, 
the regulations (Reg. 103, Sec. 19.107-1), 
promulgated prior to the 1942 amendment 
of Code Sec. 107, to the contrary notwith- 
standing. CCA-6, Frank M. Slough and Jo- 
sephine C. Slough, Husband and Wife, and 
J. Helen Slough Juergens, Petitioners, v. Com- 
missioner of Internal Revenue, Respondent. 
45-1 ustc § 9174. 


Contract restricting payment of dividends: 
Contract alone determinative.—An agreement 
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: cae stoner ¢ 
interest upon obligations of a state under with a bank, embodied in a letter for the ustc J 
Sec. 22 (b) (4) of that Act and the Code, granting of a loan to taxpayer corporation, B 
where the warrants were issued by the state in which it was stipulated by taxpayer that Busi 
under its purchasing power, not its borrow- “we will not declare any dividend in the § Where 
ing power, and were not issued at a discount, future while indebted to your bank, without § inform; 
but were purchased at a discount by tax- first consulting you,” is not a contract which Jtwo o 
payer not from the state but from others, Prohibited it from declaring dividends within § tivities 
and payment was made by the state, upon the meaning of Sec. 26 (c) (1), 1936 Act. § profit, 
call, at the full face value thereof. CCA-5, The exempted prohibition against dividend § not a b 
M. C. Parrish & Company, Petitioner, v.Com- payments must be determined from the con- Jin the 
missioner of Internal Revenue, Respondent. tract alone without resort to outside cir- § upheld 
45-1 ustc J 9176. cumstances. It is the legal compulsion of § of Nor 
’ the contract itself, not the straits to which § ration, 
Trusts: Control retained—Whether a it drives the taxpayer, which determines the J Revent 
grantor retains control over the trust he issue. One dissent. CCA-6, Commissioner 
created depends on the peculiar facts of of Internal Revenue, Petitioner, v. John A. Com 
each individual case. And inferences drawn = athen Distillery Company, Respondent. 45-1 § ments 
by the Tax Court from the instant fact that ore 1 9173. payers 
taxpayer-grantor remained in control of trust conjur 
property, making him taxable on income of Donee’s liability for unpaid tax.—Donee’s nershi: 
three trusts under Code Sec. 22 (a), have a__ liability, under the gift tax law, is a primary § Jents 
substantial basis, and the decision of the Tax obligation, and the donee is liable for it to B waive; 
Court will not be disturbed where the tax- the extent of the value of the gift. The Band t, 
payer-grantor designated himself as trustee, Commissioner is allowed one year after the value,’ 
the trusts could be prolonged until the cestuis expiration of the period of limitation for Fithe p, 
(three sons) were 40 years old, the trust assessment against the donor, within which liable 
property could revert to the taxpayer’s es- to proceed against the donee. CCA-8, Mis- | utive 
tate, taxpayer reserved all powers over dis- sissippi Valley Trust Company and Ruth I. § i949, 
position of stock in the trust corpora, and Watkins, Trustees and Transferees, Peti- § Comm 
taxpayer, as trustee, had a right to designate ttoners, v. Commissioner of Internal Revenue, ent. 
assets of the trusts as income or capital. Respondent. 45-1 ustc { 10,175. stoner 
oe Benjamin F. Miler, Petitioner, Vv. Retirement ‘annuity contract not under Raym, 
ommissioner of Internal Revenue, Respond- aie : sioner 
ent. 45-1 ustc 79172. Sec. 165: Taxability of purchase price toem- fs 
ployee.—The amount paid by an employer lai 
Compensation for services over long pe-_ in 1940 for a single-premium contract of «9178 
riod.—Taxpayers, members of a patent law annuity for the purpose of providing tax- 
partnership, were paid a total contingent fee payer, an employee, with old age or retire- Oil 
of $20,875 for services performed continu- ment benefits was held taxable to the — owne 
ously over a period in excess of five calendar employee in that year under the provisions § decis: 
years. Of such amount $11,500 was received of Code Sec. 22 (a), where the contract was § opera 
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not purchased under a pension plan pursuant 
to Sec. 165, although it had no cash surren- 
der or loan value during that year. Such 
annuity contracts were purchased for tax- 
payer and other key employees who were 
all stockholders and members of the com- 
pany’s board of directors. They provided 
for monthly allowances beginning when the 
annuitant was sixty years old, with provi- 
sion for the payment to his estate of any 
unpaid part of the purchase price in case 
he died before receiving an amount equal 
to the purchase price. They were also as- 
signable at any time. The absence of a 
market upon which the contracts might be 
readily sold was held not determinative of 
the non-taxability of the value thereof in 
the year when purchased and received. 
CCA-8, J. Ferd Oberwinder, Petitioner, v. 
Commissioner of Internal Revenue, Respond- 
ent. Archie L. Lee, Petitioner, v. Commis- 
sioner of Internal Revenue, Respondent. 45-1 
ustc § 9165. 


Business league: Credit association.— 
Where taxpayer, engaged in reporting credit 
information in return for a fixed fee, had 
two other sources of revenue from ac- 
tivities of a kind ordinarily engaged in for 
profit, the Tax Court’s decision that it was 
not a business league exempt from tax with- 
in the meaning of Code Sec. 101 (7), is 
upheld. CCA-9, Credit Managers Association 
of Northern and Central California, a Corpo- 
ration, Petitioner, v. Commissioner of Internal 
Revenue, Respondent. 45-1 ustc J 9198. 


Community property (California): Agree- 
ments as to property status—Where tax- 
payers’ wives executed an agreement in 
conjunction with the execution of a copart- 
nership agreement by their husbands (resi- 
dents of California), whereby they expressly 
waived “any community interest * * * in 
and to any property * * * or thing of 
value,” made subject to the provisions of 


ithe partnership agreement, taxpayers are 


liable to income tax upon their full distrib- 
utive shares of the partnership income in 
1940. CCA-9, Peter C. Jurs, Petitioner, v. 
Commisstoner of Internal Revenue, Respond- 
ent. Albert E. Jurs, Petitioner, v. Commis- 
sioner of Internal Revenue, Respondent. 
Raymond M. Young, Petitioner, v. Commis- 
stoner of Internal Revenue, Respondent. Eu- 
gene E. Jurs, Petitioner, v. Commissioner of 
Internal Revenue, Respondent. 45-1 vustTc 
§ 9178. 


Oil produced from leases on government 
owned land prior to March 7, 1938: Stare 
decisis—The rule of stare decisis does not 
operate to exempt taxpayer’s income from 
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its leases on government owned oil lands 
as was earned in 1938 prior to the decision 
of the Supreme Court in Helvering v. Moun- 
tain Producers Corp., 303 U. S. 376, 38-1 ustc 
7 9153, decided on March 7, 1938, which 
exemption had theretofore been allowed un- 
der the rule established by the cases prior 
to that decision. The Circuit Court holds 
that taxpayer acquired no vested right un- 
der such prior erroneous decisions and that 
the decision of the Supreme Court was retro- 
spective in its operation. It was accordingly 
held that the income in question from state 
leases was subject to federal taxation. 


Annual exclusions in lieu of statutory de- 
duction for depletion—Where taxpayer, 
having elected to take percentage depletion 
for each of the taxable years involved, 
claimed the right to exclude from gross 
income the aliquot parts of bonuses paid 
by it to the lessors for obtaining oil and gas 
leases which were attributable to taxable 
years in question, on the theory that gross 
income under Sec. 22 (a), Acts of 1936 and 
1938, meant “gross income from the prop- 
erty” less an aliquot part of the bonuses 
paid therefor, it is held that such bonuses 
are capital investments recoverable by way 
of statutory deduction for depletion and not 
by annual exclusions from gross income of 
proportionate parts thereof. CCA-10, Sun- 
ray Oil Company, Petitioner, v. Commissioner 
of Internal Revenue, Respondent. 45-1 ustc 
J 9181. 


Compromise of taxes—Withdrawal of of- 
fer—Approval of Secretary of the Treasury. 
—An offer by decedent’s representatives, 
who had valued his estate as of one year 
after decedent’s death, to compromise estate 
taxes, which is accepted on the part of the 
Commissioner and is based on including in 
the gross estate the income received within 
one year after decedent’s death, in accord- 
ance with a treasury regulation later held 
invalid by the Supreme Court in another 
case, is held to have been withdrawn prior 
to acceptance as required by statute to en- 
title the estate to have the tax computed 
on the basis of the elimination of the income 
from the gross estate, where the Acting 
Secretary of the Treasury approved the 
proposed compromise after the attorney for 
decedent’s executors requested that it be set 
aside, claim for refund had been filed, and 
suit commenced. DC. Wis., William H. 
Davidson and Ruth M. Winding, as Surviving 
Executors of and Trustees under the Will of 
William A, Davidson, Deceased, Plaintiffs, v. 
The United States of America, Defendant. 
45-1 ustc § 10,172. 
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“Mortgage insurance” contract.—Taxpayer 
making loans on real estate and selling the 
loans with a contract called a “policy of 
mortgage insurance” which guaranteed pay- 
ment of principal and interest on a certain 
date, with a differential between the interest 
rate paid to taxpayer and the interest rate 
guaranteed, is not an insurance company, 
although such contracts contained some ele- 
ments of insurance. DC. N. Y., Robert E. 
Dineen, Superintendent of Insurance of the 
State of New York, as Liquidator of Lawyers 
Mortgage Company, Plaintiff, v. United States 
of America, Defendant. 45-1 ustc § 9177. 


Corporations: Restrictive conditions in ar- 
ticles.—Restrictive conditions contained in 
articles of incorporation and carried over 
into stock certificates are not of the charac- 
ter to warrant a credit under Sec. 26 (c) (1), 
Act of 1936, inasmuch as the contracts with- 
in the purview of that statute are limited to 
“routine contracts dealing with ordinary 
debts.” Restrictive provisions of the char- 
acter here involved, whether contained in 
resolutions of directors or stockholders, or 
in charters, stock certificates or by-laws, 
cannot constitute such a contract. DC. 
Cal., Riverside Cement Company, a corpora- 
tion, Plaintiff, v. Ethel Strickland Rogan, Ex- 
ecutrix of the Last Will and Testament of Nat 
Rogan, deceased, Defendant. 45-1 ustc § 9197. 


Transfer conditioned on survivorship.— 
Decedent, at the time of her second mar- 
riage, transferred property received from 
her first husband, in trust, retaining a life 
estate and naming the three children of her 
first marriage, or their issue, as remainder- 
men. Her intention not to retain a reverter 
was implied and the transfer was held not 
taxable, as a transfer to take effect at death. 
Ct. Cls., Central Hanover Bank and Trust 
Company, as Trustee under Trust created by 
Clare G. Johnson, Deceased, v. The United 
States. 45-1 ustc J 10,173. 


Transfers of restricted Indian lands—Ex- 
emptions.—Decedent, who died in 1933, was 
a full blooded enrolled Creek Indian. In- 
cluded in his estate was a 160-acre tract 
of land which had been filed for exemption 
under the Act of May 10, 1928. Decedent 
bequeathed two-fifths of his entire estate to 
a three-fourths blood Creek Indian, and this 
proportion of the 160-acre tract was included 
in decedent’s gross estate for estate tax 
purposes. It is held that the Act of May 10, 
1928, which exempted certain Indian lands 
from direct taxation, was intended to cover 
a tax on the privilege of transferring lands 
at death and estate tax was not collectible. 
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Citing Oklahoma Tax Commission v. Unite; 
States, 319 U. S. 598, with approval. Ct. Cls. 
A, M. Landman, Superintendent of the Fix, 
Civilized Tribes, for Estate of Jacob Pierce 
Deceased Creek, Roll #3074, v. The United 
States. 45-1 ustc § 10,174. 


TAX COURT— 
MEMORANDUM OPINIONS 


Bonds and stock received for stock.—T ax. 
payers, virtually sole owners of a corpora- 
tion, received debenture bonds along with 
new common stock, upon surrender of oli 
common stock. The corporation was en- 
gaged in contracting, principally in mining 
and in 1939, when the reorganization was 
effected, was contemplating road building 
which requires more working capital. As 
reasons for the transaction, the taxpayers 
claimed that by obtaining bonds for their 
stockholdings, they would own a less fluctu- 
ating and more marketable security; that ii 
they were forced to sell some investment 
in the corporation, the bonds could be sold 
without reducing the family control of the 
corporation; that the road building business 
was hazardous and that the original stock- 
holders, now in possession of bonds, wouli 
be placed on a par with creditors. In ex- 
change for their $100,000 stated par value 
stock, the taxpayers received stock to which 
a capital of $300,000 was assigned, and bonds 
in an amount of $400,000, with the increased 
outlay covered by earned surplus of the cor- 
poration. The Commissioner’s position was 
that although the exchange conformed su- 
perficially to the provisions specifying non- 
recognition of gain (Code Sec. 112 (b) (3)), 
the transaction lacked a legitimate purpose, 
did not comply with the true statutory re- 
quirements, and that bonds received in the 
transaction were taxable dividends. The 
Tax Court holds that under Gregory v. Hel- 
vering, 293 U. S. 465, 35-1 ustc J 9043, mere 
formal compliance with the language of the 
reorganization section (Sec. 112 (g) (1) (D) 
and Sec. 112 (b) (3)), is not sufficient to 
effect a tax-free reorganization; there must 
be a true business purpose for such a trans- 
action. On the facts here, it is held that n 
legitimate corporate business purpose ex- 
isted for the so-called reorganization, and 
to the extent of the fair market value o/ 
the bonds received, the distribution was tax- 
able as a dividend under Code Sec. 115 (g) 


Black and Tyson dissent. Smith dissents 
on the premise that the evidence shows 2 
legitimate business reason for recapitaliza 
tion. Arundell and Van Fossan agree with 
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this dissent. Alice H. Bazley v. Commis- 


sioner; J. Robert Bazley v. Commissioner. 
CCH Dec. 14,423. 


Sale of patent: Taxpayer not a profes- 
sional inventor.—Taxpayer, a chemist, was 
under contract to surrender as the property 
of his employers all inventions which he 
might make in their service. In the taxable 
year he received $55,920 from sale of a pat- 
ent to which (his employer in this case being 
uninterested) he had been given carte 
blanche. The Commissioner declared such 
sum taxable in its entirety as ordinary in- 
come. The Tax Court hoids that since tax- 
payer was not an inventor by profession, 
and since all of his patents were secured and 
claimed by his employers, the sale of the 
particular patent under consideration could 
not be construed as disposition of “stock in 
trade of the taxpayer,” and hence gain from 
such constituted a capital asset as defined 
by Code Sec. 117 (a) (1) and was therefore 
taxable under Code Sec. 117 (b) as a long- 
term capital gain. Maurice Bacon Cooke and 
Mrs. Margaret Evans Cooke, husband and 
wife, v. Commisstoner. CCH Dec. 14,398(M). 


Reasonable compensation to officer-direc- 
tors.—Taxpayer paid salaries in taxable year 
1941 to two stockholders (not actively em- 
ployed) for services rendered as first and 
second vice-presidents and directors. Both 
parties regularly attended board meetings 
and the first vice-president came twice each 
month to taxpayer’s offices to discuss mat- 
ters of business and policy. On the basis 
of evidence in Express Publishing Co., 454 
CCH § 7229(M), which was stipulated as 
evidence in the present proceeding, the Tax 
Court holds all but $28.75 of the salary pay- 
ments to be deductible. Express Publishing 
Company v. Commissioner. CCH Dec. 
14,402(M). 


Interest on municipal bonds.—Taxpayer 
was a member of a partnership which in turn 


was a member of a syndicate. During tax- 
able year 1941, this syndicate entered into 
an agreement with the city of Philadelphia 
to act as agent in effecting a refunding of 
the latter’s outstanding bonds at lower in- 
terest rates. Accordingly, the syndicate 
purchased old bonds and promptly exchanged 
them for new bonds attached to which were 
two kinds of interest coupons, A and B. 
Under the plan the syndicate was also given 
the right to deal in old and new bonds for 
its own account. Under this latter provision 
the syndicate, during the taxable year, pur- 
chased old bonds, exchanged them for new 
bonds, detached the B coupons, sold the new 


Interpretations 


bonds with A coupons attached, and then 
sold the B coupons at a discount. The Tax 
Court holds that, in determining the partner- 
ship’s distributive share of the income of the 
syndicate and taxpayer’s distributive share 
of the income of the partnership, the pro- 
ceeds from the discount of B coupons is 
not tax-free interest to be excluded from 
gross income under Code Sec. 22 (b) (4) 
but must be considered along with the sell- 
ing price of the new bonds with the A cou- 
pons attached in determining the gain or 
loss from the entire transaction and any gain 
resulting therefrom is to be included in gross 
income under Code Sec. 22 (a) and is not 
exempt interest under Code Sec. 22 (b) (4). 
There was no issue in this case as to tax- 
payer’s right to exclude from his gross in- 
come any interest which had accrued while 
the bonds were in the hands of the syndicate 
and which was collected by it during the 
taxable year, the exemption of such interest 
being conceded by the Commissioner. H. 
Gates Lloyd v. Commissioner. CCH Dec. 
14,413. 


Services over a long period: Compensa- 
tion of trustee.—Taxpayer, co-trustee of a 
trust from 1933 to 1944, in 1941 received a 
sum of money for looking after the corpus. 
In previous years, taxpayer had received 
various sums from the trust as commissions, 
for collecting trust income. If the compen- 
sation received for looking after the corpus 
was considered alone, at least 75% of the 
total compensation was received in the tax- 
able year 1941, thus entitling taxpayer to the 
relief provided in Code Sec. 107, as amended. 
The Commissioner contended that the “per- 
sonal services” stipulated in Sec. 139, Act of 
1942, which amended Code Sec. 107, contem- 
plated all the income received by the recipi- 
ent over the period, and if the compensation 
received for looking after the corpus was 
aggregated with commissions received for 
collecting trust income, the compensation 
received in 1941 would fall below the 75% 
requirement. On the authority of Harry 
Civilettt, 3 TC 1274, 1944 CCH { 7706, the Tax 
Court holds that to meet the limits laid down 
by Code Sec. 107, the “total compensation 
for personal services” factor must include 
the commissions received by a trustee for 
collecting the income as well as for looking 
after the corpus, since all amounts received 
by taxpayer were received by him as com- 
pensation for his services as trustee. Since 
such an aggregate brought the income re- 
ceived by taxpayer in 1941 below the 75% 
limitation, he was not entitled to the relief 
provided in Code Sec. 107. Paul H. Smart v. 
Commissioner. CCH Dec. 14,415. 
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STATE TAX 


ALABAMA 
May 1—— 
Automobile dealers’ reports due. 
May 10—— 


Automobile dealers’ reports due. 
Oil and gas conservation tax due. 


Tobacco stamp tax reports and use tax 
and reports due. 


Wholesalers’, distributors’ and retailers’ 
alcoholic beverage reports due. 


May i5—— 
Carriers’, warehouses’ and transporters’ 
gasoline tax reports due. 


Carriers’, warchouses’ and transporters’ 
lubricating oils tax reports due. 


Motor carriers’ mileage tax and reports 
due. 


May 20—— 
Automobile dealers’ reports due. 


Coal and iron ore mining tax and reports 
due. 


Gasoline tax and reports due. 
Lubricating oils tax and reports due. 
Motor fuel tax and reports due. 
Sales tax and reports due. 


ARIZONA 
May 5—— 


Alcoholic beverage liceisees’ reports due. 
May—First Monday— 


Property tax 
delinquent. 


(semiannual installment) 


May 10—— 
Luxury excise tax reports and remittances 
of wholesale liquor dealers due. 





May 15 
Gross income reports and tax due. 
Motor carriers’ reports and taxes due. 


Use fuel tax returns and payment due. 
May 20—— 

Last day to make property tax returns. 
May 25— 


Gasoline tax and reports due. 
Motor fuel carriers’ reports due. 
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ARKANSAS 
May 10—— 


Alcoholic beverage taxes and reports due 
Motor fuel carriers’ reports due. 
Natural resources purchase statements due 
Natural resources severance tax and r 
ports due. 
May 15 


Income tax information returns due. 








Income tax returns and first tax install 
ment due. 


Oil and gas reports and payments due. 
May 20—— 
Gross receipts tax and reports due. 





Use fuel tax and reports due. 











May 25—— May 15 
Motor fuel tax and reports due. Coal 
ay 2: 

CALIFORNIA Coal 

May 1 Gasc 
Beer and wine tax and reports due. 

Gasoline tax due. 

May 15 May 1 
Distilled spirits tax and reports due. Gast 
Gasoline tax reports due. Mot 
Use fuel tax and reports due. May 1 

May 20—— Cig: 
Motor carriers’ gross receipts tax due. di 

May ! 
COLORADO Gas 

May 1 d 
Last day to file property tax returns. aes 
Franchise tax due. poll 

Alc 

May 5—— 

Alcoholic beverage manufacturers’ reports 
due. May 
Motor carriers’ tax due. Su 

May 10—— May: 
Motor carriers’ reports due. St 
Wholesale dealers’ alcoholic beverage re- ( 

ports due. May 

May 14— Al 
Sales tax and reports due. 

Use tax and reports due. Fi 
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rts due 


nts due 


and re 


install 


due. 


May 15 
Coal mine owners’ reports due. 





ay 25—— 
Coal tonnage tax reports due. 
Gasoline tax and reports due. 


CONNECTICUT 
May 1 


ie. Gasoline tax due. 





Motor vehicle operators’ licenses expire. 


May 10—— 


Cigarette distributors’ inventory reports 


due. due. 


May 15—— 


Gasoline distributors’ and use fuel reports 
due. 


May 20—— 


Alcoholic beverage tax and reports due. 


reports 


DELAWARE 





May 1 
Sussex county property taxes due. 





May—First Monday 
Steam, gas and electric company reports 
due. 
May 15—— 


Alcoholic beverage manufacturers’ 
importers’ reports due. 


Filling station gasoline tax reports due. 


ge re- 


and 
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May 31 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax and reports due. 


DISTRICT OF COLUMBIA 
May 10—— 


Alcoholic beverage tax reports due from 
licensed manufacturers, wholesalers and } 
retailers. 


Beer tax reports due from licensed manu- 
facturers and wholesalers. 


May 15—— 
Beer tax due. 
May 25 


Gasoline tax reports and payment due. 








FLORIDA 
May 10—— 


Manufacturers’ and dealers’ alcoholic bev- 
erage reports and taxes due. 
May 15—— : 
Gasoline sales, use tax and storage tax and 
reports due. 
Transporters’ and carriers’ alcoholic bev- 
erage reports due. 





GEORGIA 

May 1—— 

Last day to make property tax returns. 
May 10 

Tobacco wholesale dealers’ reports due. 
May 15—— 

Malt beverage tax and reports due. 
May 20—— 


Gasoline tax and reports due. 


IDAHO 
May 1 


Last day for mine net profits reports. 
May 10—— 

Beer dealers’ reports due. 
May 15—— 


Electric power company reports and kilo- 
watt tax due. 


Gasoline dealers’ tax and reports due. 
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ILLINOIS 





May 1 
Personal property tax due in Cook county. 


Semiannual installment of real property 
tax due in Cook county. 


May 10—— 


Motor carriers’ mileage tax due. 


May 15 
Alcoholic beverage reports due. 
Cigarette tax returns due. 





Public utility reports and taxes due. 
Sales tax and reports due. 


May 20—— 
Gasoline tax and reports due. 
Oil production tax and reports due. 


May 30—— 


Transporters’ gasoline tax reports due. 


INDIANA 
May 1 


Private car company [railroad] property 
taxes due. 





May—First Monday. 





Property 
due. 


tax (semiannual installment) 





May 15 


Fuel use tax report and payment due. 


May 20—— 


Bank and trust company intangibles tax 
report and payment due. 


Bank share tax due. 


Building and loan association intangibles 
tax and reports due. 
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May 25—— 
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Gasoline tax and reports due. Alcoho 
Motor 
tax a 
IOWA Passen 
May 1 : 
iar ; Public 
Electric light and power, gas, water, pipe port 
line, electric railway, and elevated street , 
1 ae y 
— companies’ property tax reports May 20- 
Electric transmission lines’ property taxp Ol! Pt 
reports due. 
Telephone and telegraph company prop- May 31- 
erty tax reports due. Deale: 
and 
May 10—— 
Carriers’ gasoline tax reports due. 
Class A permittees’ beer tax reports due 
|May 1- 
May 20—— Gas g 
Gasoline tax and reports due. Pipe 
due 
Publi 
KANSAS rep 
May 1 Seve: 
Malt beverage tax and reports due. Who 









aan - ; |May 1¢ 
Carriers’ gasoline tax reports due. : 
Compensating tax and reports due. Imp¢ 
Motor carriers’ gross ton mileage tax ani Imp¢ 
reports due. Tmp¢ 







































ta3 
May 20—— Ligh 
Sales tax and reports due. du 
May 25—— May 1 
Gasoline tax and reports due. Cart 
Cari 
May 31 
Last day for express companies to report. Car 
Car 
KENTUCKY ar 
May 1 
Property tax becomes delinquent in City Int 
of Louisville. d 
WI! 
May 2 p 
Stored distilled spirits tax due. ‘ 
) May 
May 10—— De 
Amusement and entertainment tax and re-—  p, 
ports due. 
Cigarette tax reports due. Fu 
Refiners’ and importers’ gasoline tax re- Lu 
ports due. | 
Stat 





Alcoholic beverage reports due. 


Motor vehicle fuel (other than gasoline) 
tax and reports due. 


Passenger carriers’ mileage tax due. 


Public utility gross receipts tax and re- 
ports due. 


Oil production tax and reports due. 


May 31 


Dealers’ and transporters’ gasoline tax 
and reports due. 


prop- 


LOUISIANA 


Gas gathering tax and reports due. 


Pipe line transportation reports and tax 
due. 


Public utility license tax and quarterly 
report due. 


Severance tax reports and taxes due. 
Wholesalers’ tobacco reports due. 


‘May 10—— 
Importers’ gasoline tax and taxes due. 


Importers’ kerosene reports due. 


Importers’ lubricating oils reports and 
taxes due. 


x and 


Light wine and beer importers’ reports 
due. 
May 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
sport. Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils reports due. 


Income tax returns and first installment 
of tax due. 


Intoxicating liquor manufacturers’ and 


dealers’ reports due. 
Wholesalers’ and retailers’ tobacco tax re- 
ports due. 
May 20—— 
Dealers’ gasoline tax and reports due. 
Dealers’ kerosene tax and reports due. 
Fuel use tax and reports due. 


Lubricating oils tax and dealers’ reports 
due. 
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New Orleans sales and use tax and re- 
ports due. 


Petroleum solvents reports due. 
State sales and use tax and reports due. 


MAINE 
May 1 


Insurance company premiums tax due. 


May 10—— 


Malt beverage manufacturers’ and whole- 
salers’ reports due. 


May 15—— 
Parlor car company reports due. 
Use fuel tax and reports due. 


May 31 
Gasoline tax and returns due. 


MARYLAND 
May 1 
Chain store tax due. 
Light wine and beer dealers’ and manu- 
facturers’ tax and reports due. 


May 10—— 
Admissions tax due. 


May 30—— 
Motor fuel reports due from purchasers in 
cargo lots. 
May 31 


Beer tax and reports due. 
Gasoline tax and reports due. 


MASSACHUSETTS 
May 10—— 
Alcoholic beverage tax and reports due. 
Meals excise tax and returns due. 
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May 15—— 

Cigarette distributors’ tax and reports due. 
May 31—— 

Gasoline tax and reports due. 


MICHIGAN 
May 1—— 


Gas and oil severance tax and reports due. 
May 5—— 
Carriers’ gasoline tax reports due. 
May 15—— 
Sales tax and reports due. 
Use tax and reports due. 
May 20—— 
Distributors’ gasoline tax and reports due. 
Gas and oil severance tax and reports de- 





linquent. 
MINNESOTA 
May 1 
Iron severance occupation tax due. 
May 10—— 
Iron severance tax reports due from car- 
riers. 


Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage reports due. 


May 15—— 

Interstate motor carriers’ mileage tax due. 
May 23—— 

Gasoline tax and reports due. 

Special use fuel tax and reports due. 
May 31 


Iron severance royalty tax due. 
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MISSISSIPPI 





May 1 
Information reports of railroads due. 
Property tax (second semiannual install, 



















‘el 
ment) due. — 

May 5—— 
Factory reports due. por 
May 10—— Prope 
due 


Admissions tax and reports due. 


May 15—— 
Gasoline tax and reports due. 


Liquefied petroleum equipment manufac. 
turers’, dealers’ and jobbers’ reports oi 
sales due. 

Manufacturers’, distributors’ and whole. 
salers’ tobacco tax reports due. 


Retailers’, wholesalers’, distributors’ and 



























carriers’ light wines and beer reports} are 
due. Imit 
Sales tax and reports due. May 2 
Timber severance tax and reports due. Non 





Use tax and reports due. 






MISSOURI 































Intz 

May 1 
Insurance company premiums tax due. 

Last day for express companies to file 
reports and pay gross receipts tax. May 

May 5— = 
Non-intoxicating beer permittees’ reports t 

due. 
May 

May 15—— Ca 
Alcoholic beverage reports due. 

Franchise tax due. May 
Retail sales tax and reports due. we 

May 25—— ™ 
Use fuel tax and returns due. 

May 31—— 
Gasoline reports and tax due. May 
Soft drinks reports and payments due. Sa 

MONTANA May 

May 15—— A 

Brewers’ and liquor wholesalers’ reports May 

and taxes due. 
Electric company reports and taxes due. U 
Gasoline tax reports and payment due. § Ma 

May 20— C 
Producers’, transporters’, dealers’ and re- 

finers’ crude petroleum reports due. I 
Sta 


ay 25 
Pipe line companies’ reports due. 
ue. 


; May 30-—— 
install. 


Telephone company tax and reports due. 


May 31 
Last day to file foreign corporation re- 
ports in counties. 


Property tax (semiannual installment) 


due. 


NEBRASKA 
anufacgMay 1 
Real property tax (first installment) due. 
May 15—— 
Alcoholic beverage manufacturers’ 
wholesale distributors’ reports due. 
Gasoline tax and reports due. 
Imitation butter reports and taxes due. 


May 20—— 


Non-resident motor carriers’ property tax 
reports due. 


orts oj 
whole. 
and 


rs’ and 
reports 


' May—Last Monday 


Intangible property tax returns due. 


NEVADA 


Bee owners’ reports due. 
Imported petroleum products 
tion) reports due. 


May 15—— 


Carriers’ gasoline tax reports due. 


May 25—— 


Dealers’ gasoline tax and reports due. 


(inspec- 
reports 


Use fuel tax and reports due. 


NEW HAMPSHIRE 


|May 1 


Savings bank and trust company reports 
due. 


May 10—— 
Alcoholic beverage reports and taxes due. 
May 15—— 


Use fuel tax and reports due. 


reports] 


es due. 


due. § May 31 
Carriers’ reports of motor fuel deliveries 


and re- due. 


due. Distributors’ gasoline tax and reports due. 
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NEW JERSEY 
May 1 


Bank share tax (quarterly installment) 
due. 


Property tax (quarterly installment) due. 


May—First Tuesday 
Telephone, telegraph, express, parlor and 
sleeping car, gas and electric light, oil 
and pipe line company reports due. 
May 10 


Excise tax and reports due from inter- 
state busses. 


Gross receipts tax and reports due from 

busses and jitneys in municipalities. 
May 15—— 

Alcoholic beverage reports and taxes due 
from manufacturers, distributors, trans- 
porters, importers and warehousemen. 

Domestic corporation franchise tax and 
reports due. 

May 20—— 
Alcoholic beverage retail consumption and 


distribution licensees’ reports and taxes 
due. 


May 30—— 
Carriers’ gasoline tax reports due. 


May 31 
Distributors’ gasoline tax and reports due. 


NEW MEXICO 
May 1 
Bank tax delinquent. 
Franchise tax due. 
Property 
due. 


May 15—— 


Occupational gross income tax and re- 
ports due. 


tax (semiannual installment) 


Oil and gas conservation tax reports due. 
Severance tax and reports due. 
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May 20—— 
Motor carriers’ tax and reports due. 


May 25—— 
Gasoline tax and reports due. 
Use or compensating tax and reports due. 


NEW YORK 





May 15 


Franchise (income) tax returns and first 
tax installment due. 


Transportation and transmission company 
additional taxes and reports due. 


May 20—— 
Alcoholic beverage tax and reports due. 


May 25—— 
New York City conduit company tax and 
reports due. 
New York City public utility excise tax 
and returns due. 





May 31 
Gasoline tax and reports due. 


Insurance company premiums tax and re- 
ports due. 


Water, gas, electric, etc., company tax 
and reports due. 


NORTH CAROLINA 
May 10—— 
Carriers’ gasoline tax reports due. 


Railroad alcoholic beverage tax and re- 
ports due. 


Tobacco dealers’ monthly reports due. 
May 15—— 

Sales tax and reports due. 

Spirituous liquor tax due. 

Use tax and reports due. 
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ay 10— 





Franchise carriers’ and haulers’ tax anj™ Airport 
reports due. due. 
Gasoline and other motor fuels taxes ani—B Alcoho! 


reports due. 
P ay 15— 


Carrier 
Gasolit 
» Sales t 
May 20- 


Carrie! 


NORTH DAKOTA 
May 1 


Cigarette reports due. 





Public utility annual reports due. 








May 15—— Coal n 
Alcoholic beverage taxes and reports due— Diesel 
Gasoline tax and reports due. Distril 
Interstate motor carriers’ mileage report Use tz 

and tax due. 

= May 10. 





Use fuel report and tax due. 





Oil pi 
May 15 
Third 


tax 





OHIO 





May 10—— 
Admissions tax and reports due. 


Class A and B permittees’ alcoholic bev-f 
erage reports due. 










































Moto 
May 15—— Use 
Cigarette use tax and reports due. 
May 2: 
May 20—— Gasc 
Dealers’ gasoline tax reports due. 
May 28 ; May 1 
Brewers’ wort and malt dealers license Malt 
due. wise 
: ; Spir 
Cigarette dealers’ tax and reports due. 
May ] 
May 30 Em 
Carriers’ gasoline tax reports due. Pe 
ta 
May 31 Inc 
Gasoline tax due. st 
Last day for sleeping car, freight line and Ma 
equipment companies to file rolling re 
stock tax reports. 
May 
Ga: 
OKLAHOMA 
May 1 ; 
Oil, gas and mineral gross production tax § May 





and reports due. 







Mz 
Property tax installment due. ( 
To 

May 5—— 
Operators’ reports of mines other than May 
coal due. Ge 





ay 10—— 

Airports’ gross receipts tax and reports 
due. 

Alcoholic beverage reports and taxes due. 


ay 15—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 

| Sales tax and reports due. 


ay 20-—— 

Carriers’ use fuel oil tax reports due. 

Coal mine operators’ reports due. 
ts duef— Diesel fuel oil tax and reports due. 
Distributors’ gasoline tax and reports due. 
reportw? Use tax and reports due. 


OREGON 
May 10: 


Oil production tax and reports due. 


May 15—— 


Third quarterly installment of property 
taxes due. 


Alcoholic beverage tax and reports due. 
Motor carriers’ tax and reports due. 
Use fuel tax and reports due. 


May 25—— 
Gasoline tax and reports due. 


PENNSYLVANIA 


; May 10—— 
tcens¢# Malt beverage reports due. 


Spirituous and vinous liquor reports due. 


May 15—— 


Employers’ returns of tax withheld at 
source due under Philadelphia income 
tax. 


ue, 


Income (state corporate) tax (second in- 
stallment) due. 


Manufacturers’ alcoholic beverage tax and 
reports due. 


} May 31 
5 Gasoline tax and reports due. 


ie and 
olling 


RHODE ISLAND 
May 10—— 


Manufacturers’ alcoholic beverage reports 
due. 


Tobacco products tax reports due. 
May 15—— 
Gasoline tax and reports due. 
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SOUTH CAROLINA 
May 1 
Public utility franchise tax due. 


May 10—— 


Admissions and soft drinks taxes and re- 
ports due. 


Beer and wine wholesalers’ reports due. 
Last day to file power tax returns and pay 
tax. 
May 20—— 
Gasoline tax and reports due. 


Motor fuel use tax (other than gasoline) 
and reports due. 


SOUTH DAKOTA 
May 1 


Passenger motor carriers’ tax due. 
Property tax (first installment) delinquent. 


May 10—— 
Interstate motor carriers’ tax and reports 
due. 
May 15 
Alcoholic beverage sales reports due. 
Gasoline tax reports due. 


TENNESSEE 
May 1—— 


Cottonseed oil mill reports due. 


May 10—— 
Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Cigarette distributors’ reports due. 


Last day to make alcoholic beverage re- 
ports. 
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Distributors’ gasoline tax and reports due. 


Liquid carbonic acid gas tax due. 


TEXAS 
May 1 


Franchise tax due. 





May 15—— 


Oleomargarine dealers’ tax and reports 
due. 


May 20—— 
Gasoline taxes and reports due. 


Liquefied gas and liquid fuel use tax and 
reports due. 


Motor fuel and use fuel tax and reports 
due. 


Oil and gas well servicers’ gross receipts 
tax and reports due. 


May 25—— 


Carbon black production tax and reports 
due. 


Natural gas production tax and reports 
due. 


Oil production tax and reports due. 


Theatre prize and awards tax and reports 
due. 


May 30-— 


Oil carriers’ and producers’ reports due. 


UTAH 
May 10—— 
Carriers’ use fuel tax reports due. 


Liquor licensees’ reports due. 
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Sales tax and returns due. 
Use fuel tax and returns due. 


Use tax and returns due. 


May 25 


Carriers’ reports of motor fuel deliveried 
due. . 








Distributors’ and dealers’ 
motor fuels tax due. 


reports ani May 1 

















































Butt 
Carr 
VERMONT Con 
May 10—— 
i » Gros 
Alcoholic beverage taxes and reports due Put 
ub 
May 15—— pc 
Electric light and power company report Sale 
and taxes due. q 
May | 
May 31 . 
5 ; Se 
Gasoline tax and reports due. 
Tax on deposits in national banks due. May 
Fu 
VIRGINIA Ga: 
May 1 
Car, car trust, and mercantile companies § May 
property tax returns due. Pre 


Individual and fiduciary income tax re- 
turns due. 


Pipe line transmission corporations’ prop- 


erty tax returns due. 
» May 
Property tax returns due from motor bus 

transportation companies in cities andf 


I- 
a 


towns. Pr 
Public utility reports due. Pr 
Railway and canal corporations’ property § 
tax returns due. | May 
Tangible and intangible personal property) A 
tax returns due. 
Ma} 
May 10—— S. 
Beer dealers’, bottlers’ and manufacturers 
reports due. Ma‘ 
G 
May 20—— 
Carriers’ gasoline tax reports due. 
Use fuel tax and reports due. Ma 
E 
May 31—— ( 
Gasoline tax and reports due. ( 
Ste 








WASHINGTON 

May 1 

Private car companies’ property tax re- 
turns due. 





iat Brewers’, distillers’, manufacturers’, and 
ellveriggg §=—s wineries’ reports due. 


rts an ‘May 15—— 
| Butter substitutes tax and reports due. 
Carriers’ gasoline tax reports due. 
Compensating tax and reports due. 


' Gross income tax and returns due. 
rts due 


Public utility gross operating tax and re- 
ports due. 
report! Sales tax and reports due. 


»May 20—— 


Use fuel tax and reports due. 


due. 


May 25—— 
Fuel oil tax and reports due. 


Gasoline tax and reports due. 





npanies § May 31 





Property tax (semiannual installment) 
tax re- due. 
s’ prop- 
' WEST VIRGINIA 
May 1 
tor bus y 
ies and Bank share tax due. 
Property tax returns due. 
Property tax (semiannual installment) 
due. 
roperty § 
» May 10—— 
roperty Alcoholic beverage tax and reports due. 
May 15—— 
Sales tax and reports due. 
cturers 


May 30—— 
Gasoline tax and reports due. 


WISCONSIN 





May 1 


Beer tax reports due. 
Coal dock reports due. 





Grain elevator reports due. 
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Scrap iron or scrap steel dock operators’ | 
reports due. | 


Vessels, boats, etc., reports and tax due. 


May 10—— 
Alcoholic beverage tax reports due. 
Tobacco products returns due. 


May 20—— 


Gasoline and diesel fuel tax and reports 
due. 





May 30—— 


Gasoline reports due from transportation 
companies. 





May 31 


Privilege dividends tax due. 


WYOMING 
May 1 


Railroad property tax returns due. 





May 10—— 
Bank share tax (installment) due. 


Carriers’ gasoline tax reports due. 


Property installment) 
due. 


tax (semiannual 


May 15 


Gasoline tax and reports due. 





Sales tax and reports due. 


Use tax and reports due. 


May 20—— 


Motor carriers’ tax and reports due. 
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May 15—— 


Corporation income tax and excess profits 
tax returns due for fiscal year ended 
February 29. Forms 1120 and 1121. 


Entire income-excess profits taxes or 
first quarterly installment due on re- 
turns for fiscal year ended February 29. 
Forms 1040, 1041, 1120, 1120H, 1120L, 
1121. 


Entire income tax or first and second 
quarterly installments due under general 
extension (citizens abroad, etc.) for 
fiscal year ended November 30, with 
interest at 6% from February 15 on 
first installment. Form 1040 or 1120. 


Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended November 30. 
Forms 1040B, 1040NB, 1040B-a, 1120NB. 


Fiduciary income tax return due for fiscal 
year ended February 29. Form 1041. 


Foreign partnership return of income due 
by general extension for fiscal year 
ended November 30. Form 1065. 


Individual income tax returns due by gen- 
eral extension for fiscal year ended No- 
vember 30, in case of American citizens 
abroad. Forms 1040, 1040A. 


Individual income tax return due for fiscal 
year ended February 29. Forms 1040, 
1040A. 


Last quarterly income tax payment due 
on returns of nonresidents for fiscal 
year ended February 29, 1941. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 


Life insurance company income tax re- 
turns due for fiscal year ended February 
29. Form 1120L. 


Monthly information return of stockhold- 
ers and directors of foreign personal 


holding companies due for April. Form 
957. 


Nonresident alien individual income tax 
return due for fiscal year ended Novem- 
ber 30. Form 1040B. 


Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended November 30. 
Forms 1040NB, 1040NB-a. 


Nonresident foreign corporation incon 
tax return due for fiscal year ende 
November 30. Form 1120NB. 


Partnership return of income due for fisc: 
year ended February 29. Form 1065. 


Resident foreign corporations and domest: 
corporations with business and_ book 
abroad or principal] income from U. § 
possessions—returns due for fiscal yez 
ended November 30, by general exter 
sion. Forms 1120 and 1121. 


Second quarterly income-excess profits tag) 


payment due for fiscal year ended No 
vember 30. Forms 1040, 1041, 112) 
1120H, 1120L, 1121. 

Second quarterly income tax payment du 
on returns of nonresidents for fiscal year 
ended August 31. Forms 1140B, 1120H. 
1120L, 1120NB. 

Stockbrokers’ monthly return of stam 
account due for April. Form 838. 

Third quarterly inome-excess profits tai 
payment due for fiscal year ended Au 


gust 31. Forms 1040, 1041, 1120, 1120H 
TIZOL, 1121. 


May 31—— 


Admissions, dues, and cabaret taxes due 
for April. Form 729. 


nstall 
On 
eturn 
leficit 
yutati 
orpol 


Excise taxes on electrical energy, tele-§Vi 
graph and telephone facilities, trans-J€ 


portation of oil by pipe line, passenger 
transportation, and use of safe deposit 
boxes due for April. Form 727. 


Excise taxes on lubricating oils, matchesP‘ 


and gasoline due for April. Form 726 


Excise taxes on sales due for April. Form¥ 


728. 


Processing taxes on oils due for April 
Form 932. 


Retail dealers’ excise tax and returns duef 


for April on jewelry, etc., furs, toilet 
preparations, and luggage, etc. Form 
728A. 

Sugar (manufactured) tax due for April. 
Form 1 (Sugar). 


Tax on bowling alleys, billiard and poo 


tables and coin-operated amusement 
and gaming devices due for April, i 
liability incurred. Form 11B. 

Tax on transportation of property due for 
April. Form 727 (Revised). 


——$ 
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vest Editorial (Continued from inside front 

cover) 

‘Vo rectify this weakness of the carry-back 
diustment, we suggested to the Congres- 
ional tax committees in 1943 that business 
irms be permitted to file a tentative claim 
vhen they estimated that a loss would be 
ncurred, or that income would fall below 
he excess-profits credit. On the basis of 
hn estimate of income or loss for the year, 
he tax refund could then be quickly com- 

We sugyested that this estimated 
efund could be applied as an offset to tax 
nstallments owing for the rest of the year. 


On the following March a regular tax 
eturn would present the actual income or 
Bleficit of the taxpayer with a precise com- 
utation of the actual tax refund. If the 
orporation had underestimated its income 
38. and, therefore, postponed too much tax, it 
ofits tagevould be required to pay the deficiency. If 
ded Avsgt had erred on the conservative side and 
, 1120H yostponed too little tax, an additional refund 
vithin the shortest reasonable period, say, 

0 or 90 days, would be made. 


This adjustment would immediately free 
he cash or securities held to meet quarterly 
ax payments, and would substantially alle- 
jate working-capital shortages in the re- 

seonversion period. It would grant no business 
invthing to which it was not already en- 
itled by law. It would merely provide a 
nechanism for expediting payments or 
-metunds. 

This suggestion was given scant attention 
at the time we made it and was allowed to 
die on the vine. Recently, however, it has 


THE 
yr April. 


APRIL COVER 


Judge Harron: Marion J. Harron, whose 
picture appears on this month’s cover, is a 
lge of the Tax Court of the United States, 
which there are sixteen judges. Judges 
the Tax Court sit in all of the leading 

s of the United States, to which they 


el from Washington, where the Court 
ocated. 


nd pool 
usement 
April, it] 


due for 


‘udge Harron was appointed to the United 
tates Board of Tax Appeals, now the Tax 


been revived by business groups who have 
been advancing similar proposals. The 
National Small Business Men’s Association, 
for example, is advocating that business be 
permitted to postpone for a year payment of 
all or part of its excess-profits tax. Such 
deferments could be made by any business 
in the excess-profits tax brackets in one 
year which anticipated that it would earn a 
credit in the succeeding year. The company 
taking advantage of the right to defer its 
payment would, at the end of the year of 
deferment, pay a penalty of 6% on the por- 
tion of the tax that remained due after it 
had taken advantage of any earned credit. 
Under this plan a business could defer its 
excess-profits tax payment on its own choice 
without asking permission of the government. 

I should like to suggest that the small and 
middle-sized business man adopt a new phi- 
losophy. Of course his own taxes are im- 
portant. In many cases they will determine 
whether he will sink or swim. But often 
tax rates go merely to the question of how 
much profit a man has after taxes. The 
more basic question is whether he will have 
any profits at all. I propose that the small 
business man shift his sights from his own 
taxes to the other fellow’s taxes, to the 
whole tax system, to a fresh analysis of 
what taxes will best promote a postwar eco- 
nomic climate in which he can prosper and 
grow. For that is the climate we need to 
foster the all-pervading and restless activity, 
the superabundant force and energy which 
are the components of the America we want 
when peace comes. 


—Randolph E. Paul 


Court, in 1936. She is a member of the Bar 
of California and the Supreme Court. 

The proximity of Judge Harron’s picture 
to the background of state tax returns is 
not intended to suggest any connection with 
state tax matters. The cover carries her 
picture in recognition of her ability as judge, 
and at the same time keeps pace with the 
activities of those state taxmen who must 
file returns by the “fifteenth of the fourth 


month following the close of the fiscal 
year.” 





At twenty, thirty seems ancient. 

At thirty, forty is distant middle age. 

At forty, well, it’ll be a long time be- 
fore you’re fifty. 

The point is that ten years ahead al- 
ways seems like a long time. Yet, ac- 
tually it passes “‘before you know it” 

. and you find yourself face to face 


with problems, opportunities, needs, 


that once seemed very far in the future. 
This is a good thing to remember to- 


day, when you buy War Bonds to ot a 


the winning of the war. 


and hold them to maturity. 


‘as long as you think. 
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This is an official U.S. a ee ee re 
and War Advertising Cou 







In ten years—only ten years—those @ 
bonds will bring you back $4 forevery 7 
$3 you put into them today. . & 

Think of what that money may mean @ 
to you in 1955..An education for your — 
children. ..a home... maybe evenre- | 
tirement to the place and the life of | 
your heart’s desire. 4 


All this your War Bonds can mean to _ 










It won't be leng till 1955. Not half ” 

















